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On May 19, 1975, oral argument was heard on 
various motions brought on and then pending in this 
action. It was agreed at that time that early resolu- 
tion of three of the apparent plethora of problems con- 
tributing to a pretrial imbroglio would aid significantly 
in prompt and orderly discovery among the parties. 
Accordingly the three critical issues-~ (1) whether the 
National Basketball Association ("NBA") defendants are 
precluded at trial from raising a defense based on the 
reasonableness of the practices challenged in this case;+ 
(2) whether amended Count Three of the American Basket- 


ball Association's ("ABA") cross-claim satisfies the 


particularity requirement of Rule 9(b), F.R.Civ.P.} and 


(3) ,: whether the NBA may submit interrogatories and 
requests for the production of documents to the non- 
representative members of the class on whose behalf 


this suit was brought--are addressed. 


_See Robertson v. National Basketball 
Association, 389 F. Supp. 867 (S.D.N.¥. 1975). 


soy 
a2 


Reasonableness Defense to 
the Antitrust Claims 

Plaintiffs contend that the court's earlier 
opinion in this case, reported at 389 F. Supp. 867, held 


. that the restraints under attack here are per se violative 


of the Sherman Act, thereby precluding a defense based 


On reasonableness. 


eens 


* In Chicago Board of Trade v. United : 
‘States, 246 U.S. 231;,..238 (1918), the Supreme 
Court stated the following approach to anti- 
trust issues: : 

“The true test of legality is whether the 
restraint imposed is such as merely regu- 
lates and perhaps thereby promotes competi- 
tion or whether it is such as may suppress 
or éven destroy competition. To determine 
that question the court must ordinarily con- 
-Sider the facts peculiar to the business to 
which the restraint is applied; its condi- 
tion before and after the restraint was 
imposed; the nature of the restraint and 
its effect, actual or probable. The. his- 
tory of the restraint, the evil believed 

to exist, the reason for adopting the 
particular remedy, the Purpose or end 
sought to be attained, are all relevant. 
facts.” 


Certain practices were found to be so 
anti-competitive, however, that they have 
been declared illegal per se, frecing the 
court from the complicated task which follows 
the utilization of the rule of reason approach. 
Sce Northern Pac. Ry. v. United States, 356 
UeS. 1, & (1958). ‘ 


os. 


.While that earlicr opinion made clear the 
court's belief that the restraints in controversy are 
illegal under the antitrust laws, 389 F. Supp. at 890-91, 
895, no final determination as to the invalidity of the 


provisions and practices in question was made. 


° 


The woupidci arose on a motion for summary 
judgment by the NBA, based, primarily, on dis wdetankinn 
that the NBA was protected by a labor exemption to the 
antitrust laws. The supportive documentary proof was 
fairly limited to this contention. Plaintiffs did not 
seek summary judgment themselves; they merely opposed 
the NBA motion. te Shnad determination could have been 
rendered in any event without a full-scale hearing on 
the merits with both sides presenting live as well as 
docuinentary evidence. At this stage of the proceedings, 
I cannot be certain what the full proof is on any con- 
troverted issue and, therefore, no line as to relevant 


proof can be fixed. 


“Sob. 


Accordingly, defendants are not barred from 


raising all possible defenses * to plaintiffs' action, 


3 It should be noted, however, that 
‘the court is not persuaded by the argument 
that the NBA, as a joint venture, is immwne 
from Sherman Act condemnation. Neither 
Levin v. National Basketball Association, 
385 F. Supp. 149 (S.D.N.Y. 1974) nor San 
Francisco Seals, Ltd. v. National Hockey 
League, 379 F. Supp. 966 (C.D. Cal. 1974) 
concerned the prevention cf competition 
for players. Moreover, both courts adhered 
to the proposition that the antitrust laws 
do apply to professional athletic leasues, 
regardless of joint venture status, and 
that joint action by members of a league 
Can have antitrust implications. 385 F. 
Supp. at 152; 379 F. Supp. at 968, 970-71. 
Here, the relevant market is the competition 
‘for player services, the teams have agreed 
not to compete in that market and there 
exists an arguable “i-competitive purpose, 
effect and injury in unat market. The 
Other cases cited by the NBA for this "joint 
venture" exeuptio:. only holu that for cer- 
tain purposes the league and its member 
Clubs do not violate the antitrust laws 
when they act together. Those cases did not 
involve restraints geared to the elimination 
Of competition for players. See United 
States v. National Football League, 116 F. 
Supp. 319 (E.D. Pa. 1953) (restraints on 
telecasting of football games); American 
.-Football League v. National Football League, 
.205 F. Supp. 60 (D. Md. 1962), aff'd, 323 
F. 20 124 (4th Cir. 1963) (:monopolization 
of major league professional football). 
Other cases merely involved venue require- 
ments for bringing an antitrust action, 
Hawkins v. National Rasketball Association, 
.288 F. Supp. 614 (i.p. Pa.l1968); Amcrican 
Football League v. National Football Leaque, 
27 F.R.D. 264 (D. Md. 1961), or the service 
of process, Erving v. Virginia Squires 
Basketball Club, 349 F. Supp. 709 (E.D.N.Y. 
1972). 


e 


See. 
including one based on the economic necessity of retain- 
ing the challenged restraints. Plaintiffs,.of course, 
are free to move to strike the rule *f reason defense 
once all pretrial discovery has been concluded. At 
that point defendants will know what their evidentiary defense 
will consist of on this issue. A full hearing to deter- 
mine whether the issue is appropriate for consideration 
by the jury will then be in order. 

III 


Amended Count Three of the ABA Cross-Claim 


By written agreement dated May 7, 1971, (the 
"“Agreement"), the NBA and the ABA attempted to end their 
differences and to seek a merger of the two leacues, 
the latter conditioned upon Congressional legislation 
exempting the combined leagve from the antitrus* laws. 
The two parties released all claims: they had asserted 
against each other, provided for a stipulation of dis- 
missal with prejudice of an ABA antitrust suit then 
pending ayainst the NBA, and agreed to use their “best 
‘effoxts" until January 4, 1974, to procure the passage 
of reasonable end appropriate legislation which would 


enable the NBA and the ABA to combine their operations 


ihto an expanded single league with a common draft. 


SOs. 


As Originally pleaded, Count Three of the Cross- 


was based on the allegation that the NBA's express 


SOUNT THREE 
(Damages For Fraud) 


pe 
JURISDICTION OF THE COURT 
70. Cross-claimants' claim arises out of the 
same “."ts alleged in support of COUNT ONE herein, 


and jurisdiction of this Court is invoked under 
the doctrine of pendent jurisdiction. 


aa 
VENUE, PARTIES, AND CO-CONSPIRATORS 
71. Cross-claimants reallege and incorporate 


herein by this reference the averments of paragraphs 
2 through 6, inclusive, above. 


he i 
OFFENSES CHARGED 


72. %&In the Second Agreement, cross-def2ndant 
represented that they would use their "best efforts 
to procure the passage" of “reasonable and appro- 
priate" Congressional legislation exempting a merger 
or consolidation between the ABA and the NBA from 
se federal antitrust laws. 


(Footnote continued) 


509. 


contractual representation to use their best efforts to 
secure the exempting legislation was "false and fraudu- 


lent" and "made ... with knowledge that it was false 


and fraudulent.” See n.4 972, Supra. In ‘October, 1974, 


the NBA moved. pursuant to Rules iz (>) (6) ana 56 (bj, 


F.R.Civ.P., for judgment dismissing the entire cross- 


claim. 


(Footnote continued from previous page) 


. 


Cross-defendants' representation to cross- 
Claimants that they would employ their “best 
efforts" to secure “reasonable ang appropriate" 
exempting legislation so as to effectuate a 
"merger" between the ABA and the NBA was false 
and fraudulent, and cross-defendants made such 
representation with knowledge that it was false 
and fraudulent. Cross-defendants intended to 
induce cross-claimants to act or refrain from 


, acting in reliance on said false and fraudulent 
representation. 


73. Cress-claimants justifiably took or 
refused to take certain actions as a consequence 
of cross-defendants' false end fraudulent repris- 
Sentation, and have been damaged as a proximate 
result thereof. 


‘Spo 


Rule 9(b) provides that "“fiJn all averments 
of fraud or mistake, the circumstances constituting fraud 
or mistake shall be stated hey particularity."  .Because 
of the wide range of conduct which fraud encompases,. 
"a defendant needs a sieeanetat amount of particularized 
‘dpeaeaakies about [the] claim in order to enable him to 
understand it. and effectively prepare his response." 
Wright & Miller, Federal Practice and Procedure, §1296, 
at 400 (1969). Sensitivity to the particularity’ require- 
Ment also reflects juarerad awareness of the harm that 
_ comes toa deseudantts reputation when he is charged with such 
wrongdoing. Segal v. Gordon, 467 F. 2a 602, 607 (2a Cir. 
1972); bewls Vv. Varnes, 368 F. Supp. 45, 47 (S.D.N.Y.), 
aff'd, 505 F. 24 785 (2d Cir. 1974). Accordingly, cen- 
clusory spice ees that conduct was fraudulent are 
insufficient, Shemtob v. Shearson, Hammill & Co., 448 
- 8, 24 #40, 444 (24 Cir: 1971), for such general assertions 
serve no informative function, Lynn v. Valentine, 13 
F.R.D. 250, 254 (8, DN.Y. “6 56) "Pacts must be alleged 
which, if proven, would constitute fraud or which lead 
“clearly to the conclusion that fraud has been committed," 


cies ‘Title & a Co. v. Fox Theatres Gees: j 182 F. 


Supp. 18, 31. (S.D.t.¥. 1960). ay ra 


S$) 


On March 5, 1975, this court, following oral 
argument on the motion, ruled that Count Three was not 


"well stated," and.that if the ABA sought to allege 


fraud, it would "ha[ve] to be statcd more particularly 


in regard to the Agreement [for] ... the complaint as 

it presently stands really alleges a breach of the Agree- 
ment." (Transcript of March 5, 1975, hearine at 23-24). 
Hedinadnents, the ABA was directed to serve an amended 
eal settin 1g forth with la the fraud 


arteodd. 


The ABA's amended Count Three 7 was served — 


on March 24, with the NBA subsequently renewing their 


COUNT THREE” 
‘(Damages For Fraud) 


pi 


JURISDICTION OF THE COURT 


70. Cross-claimants' claim arises qut 
of the same facts alleged in support of COUKT 
ONE: herein; and the jurisdiction of this Court 
is invoked under the doctrine of pendant {sic] 
jurisdiction. 


a 
VENUE, PAXWIES, AND CO-CONSPIRATORS 
91. Cross~claimants reallege and incor- 
porate herein by this reference the averments 
of paragraphs 2 through 6, inclusive, above. 
| (Footnote continued} 


patel 


Sia 


e 


motion to dismiss on the grounds that the count, as 


amended, still failed to meet the pleading requirements 


of Rule 9(b). : eel \ 


e 


- (Footnote continued’ from previous page) 


Zitz 


ACTS OF CROSS-DIFENDANTS AND 


72. On May 4, 1970, shortly after plaintiffs 
filed their original complaint herein cross- 
claimants and cross-defendants consented to . 
the entry of a preliminary injunction prohibit- 
ing the two leagues from merging or entering 
into a non-competitive agreement. That injunction, 
however, permitted the two leagues to petition 
Congress for legislation exempting a joint merger 
from the antitrust laws. 


73. The "Second Agreement" was an attempt 
by tne ABA to effectuate what was contempiated 
in the proviso of the Court Order dated May 4, 
1970, to wit: a mechanism by which the two leaguss 
could petition Congress for legislation exempting 
a joint merger from the antitrust laws. 


74. By the terms of the “Second Agreement", 
cross-claimants and cross-defendants consented to 


employ their “best efforts", from the date of the 


- 10 - 


Sts. 


The motion is well taken. Aside from the addi- 


tion of paragraphs which merely relate the history of 


ET 


(Footnote continued from previous page) 


Second Agreement's. consummation, i-.e., May 7, 
1971,. through January 4, 1974, in order to 
procure. passege of “reasonatle and appropriate" 
legislatio: exempting a merger of the two 
leagues from the antitrust iaws. 


75. For cross-defendants, however, the 
sine qua non of their entering into the "Second 
Agreement" "was a dismissal “with prejudice" of 
the ABA Case then pending in the United States 
District Court. Without such a “with prejudice" 
dismissal, cross-defendants refused to even: 
discuss seeking a legislative exextion frem Congrsss. 


76. The "Second Agreement" provided in 
relevant part: 


" . . . .WHEREAS, the NBA andiABA desire 
to associate together for the purpese of 
petitioning Congress to enact leqislation 
whereby ‘he NDA and ABA would be permitted 
to combine their operations in an expanded 
single league; and... 


"3. Submission. The NBA and the ABA 
through their Merger Committees, S, promptly 
will submit to the current and sucessSiNe 
SesSions of Congress through tire calende 
‘year 1973 such legislation as is rea asonable 
_and appropriate Wee) permit tne NBA and the 
ABA to combine their on Serations in an expanded 
Single leacue with common Grarc (hereaiter 
called Texenpting laqisietion’) « - s 


514 


the events leading to the Agreement and citation of the 


terms of the. Agreement itself, the only change in the 


(Footnote continued from previous page) 


"7. Best Efforts. Each of the signa- 
tories to this Agreement and its successors 
agrees that, at least until the end of the 
calendar year 1973, it will use its best 
efforts to procure the passage of exempting 
legislation contemplated by paragraphs 3 and 
‘4 hereof..." (Emphasis supplied). 


77. The aforesaid: representations were 
made by cross-cefendants to cross-clainants 
for the sole and exclusive purpose of induc- 
ing the cross-claimants to effectuate “with 
prejudice" dismissals of the ABA Case. The 
ecross-defendants' representations to the cross- 
claimants that cross-defendants would emoloy 
their "best efforts" to secure "reasonaisle 
and appropriate” exempting legislétion so as 
to effectuate a "merger" between the two was 
false and fraudulent, and cross-defendants 
made such represGitations with full kicwlec Je 
that it was false and fraudulent. 


78. Cross-defendants' representation 
that they would submit to Congress through 
the calendar year 1973 "such legislation as 
is reasonable and appropriate" to permit 
cross-claimants and cross-defrendants to com- 
bine their operations in an expanded single 
league with a common draft was false and © 
fraudulent, and cross-defendants made such 
representations with knowledge that it was 
false and fraudulent. — 


(Footnote continued) 


i fs 


original defective model is the inclusion of allegations 


charging that the NBA. made their "best efforts" repre- 


(Footnote continued .from previous page) 


79. Cross-defendants made such. false 
and fraudulent representations to cross- 
claimants for the sole and exclusive purpose 
of inducing cross-claimants to effectuate 
"with prejudice" dismissals of the ABA case. 
Cross-caefendants intended to induce cross- 
claimants to effectuate such “with prejudice" 

‘@ismissals in reliance of said false and 
fraudulent representations. 


80.. As a result of cross-defendants' 
aforesaid false and fraudulent representations, 
cross-claimants did in fact effectuate "with 
prejudice" dismissals of the ABA case. Were 
it not for the aforesaid false and fraudulent~ 
-representetions made by cross-defendants, cross- 
claimants would not have effectuated said “witn 
prejudice” dismissals. 


81. Crcess-claimants' action in effectua- 
ting said dismissals were justifiable in that, 
at the time of the execution of the "Second 
Agreement", cross-claimants presumed that cross~ 
defendants' aforesaid representations had been 
made in good faith, and were wholly unaware of 
their false and fraudulent nature. 

82. Cross-claimants have been damaged as 
a proximate result of their justifable reliance 
upon .cross-defendants' aforesaid false and fraud- 
ulent representations. — 


“Sie 


sentation for the sole purpose of inducing the ABA to 
effectuate a "with prejudice" dismissal of the suit 
against the NBA and that the ABA relied upon that repre- 
sentation by so dismissing the action. The same conclu- 
sory allegations of fraud which inhered in the earlier 
count permeate the amended count, viz., that the NBA's 
representation in the Agreement was "false and fraudulent, 


and ... made ... with full knowledge that it was false 


and fraudulent." See n.5, 4977, 78, supra. 
In Perma Research and Development Co. v. Sincer 
a a I 


Co., 410 F. 24 572 (24 Cir. 1969), plaineices sued for 
breach of contract ana also for recission cn the ground 
that the contract "'was nee by fraud and misrepre- 
- sentation on the part of [defendant] and its acents as 
to its intention and ability'" to market a certain product. 
' 420 F. 2d at 576. The Court of Appeals held that this 
allegation "[b]y itself ... is plainly insufficient to 
state a claim for fraud under Rule 9(b), Fed.R.Civ.P." 
(footnote omitted), Ibid. The ABA argues that their 
amended count is unlike the allegations found wanting 
in: Perma Research, for it does in fact state the circunm- 


stances surrounding the alleged fraud. 


The “circumstances” in Rule 9(b) refer "to 


matters such as the time, place, and contents of the 


ae. Gite 
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false vepresentatians, as well iis the identity of the .- 
person making the misrepresentation and what he obtaincd 
thereby." Wright & Miller, supra, §1297, at 403. 

Several courts have dismissed fraud claims whi lacked 
some of these elements. In Goodall v. Columbia Ventures, 
Shes, 374 F. Supp. 1324, 1333 (S.D.N.¥. 1974), the court 
dismissed a counterclaim where "[{dJefendants have totally 
failed to allege, in specific renee the actions and 
‘statements of plaintiff which are claimed to be fraudulent." 
The court in Goldberg v. Shapiro, ‘CCH See, L. Rep. (1974- 
75 Transfer Binder] 494,813 (S.D.N.Y. 1974), found infirm 
a complaint alleging: that an accountant "knew, should 


have known, or willfully and/or recklessly disregarded 
= : 


was in fact false" because the complaint made "no mention 


of who, specifically caused the understatement or over- 
‘statement, [and] no allegation of the circumstances of 
misconduct save for the bare allegations mentioned above." 
Id. .at 96,717. And in Matheson v. White Weld & Co., : 
53 F.R.D. 450, 452 ($.D.N.¥. 1971), the court dismissed 
-a complaint due to its failure to-allege facts showing 
ae circumstances of the alleged fraud where there were 


no allegations “specifically as to what these statements 


were or of what the omissions consisted." / 


-15- 
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The following passage from Trussell v. United 
Undarwriters, otd., 228 &. Sucp. 757, 774-75 (dD. Colo. 
1964), is particularly apposite, and highlights the 
defects in the amended count: 


"The complaint in the instant case 
Goes not satisfy the requirements of 
Rule 9(b). The theory of Rule 9(b) is 
that the defendant in a case wher¢cin the 
‘plaintiff alleges either fraud or mistake 
“--unlike defendants in other actions-- 
should be rather specifically apprised 
by the plaintiff's pleading of the occasion 
on which and the circumstances under which 
he allegedly defrauded a particular plain- 
Ciff. it is obvious thet &@ plaintiffs may 
not be privy to the workings cf a group 
of defendants who have acted in concert 
to defraud him, but he can at least iden- 
tify the particular defendants who 
allegedly dealt directly with him, and he 
Can describe the circumstances under which 
particular defendants dealt directly with 
him. Under Rule 9(6) the plaintiff can 
not be required to allege with partic- 
ularity the manner in which individual 
defendants acted in concert, put there is 
-no justification for the secreting of 
information identifying the actors in the 
drama and the occasions on which they 
directly confronted the plaintiffs. 


eee 


“Rule 9(b) ... only requires the 
identification of the circumstances con- 
stituting fraud or mistake. That require- 
ment means ... that individual plaintiffs 
should identify particular defendants with 
whom they dealt directly ... ; that individual 
Plaintiffs should designate the occasicns 
on which affirmative misstatements were 
allegedly made to them--and by whom; and 
that individual plaintiffs should desig- 
nate what affirmative misstatements or half- 
truths were directed to thein--and how." 


~ 16 ©, 


ei 


The allegations here are "merely conclusory 
and clearly do not apprise the defendants of the claims 
made against them. ... Some further explanation of the 
‘allegations is necessary to indicate how they constitute 
fraud." Felton v. Walston And Co., 508 Fi. 2a S77, Sél 
(2d Cir. 1974). For example, no mention is made in the 
amended count of who ilies Piney caused or made the 
representation, and to whom. Similarly absent are any 
allegations which describe the circumstances under which 
the author or authors of the sineeeentanton caused it to 
be made, that is, the whens and’ wheres of the alleged 
fraudulent representations. Finally, the amenced count 
does not reveal the specific acts which are part and 


parcel of the fraudulent conduct, that is, in what way 


the fraud was perpetrated, and by whom. 


Amended Count — still appears to merely 
allege a failure of performance. The ABA has had suffi- 
cient opportunity to redraft the count to assert a claim ~ 
of fraud Proper +y if such claim =asincaaaasid See, Secal, 
supra, 467 F. 2d at 607-608. Kecordingly, the NBA's motion 
to dismiss amended Count Three with prejudice is granted. 


° 


. This disposition obviates the need 
to consider the NBA motion for summary judgment 
for failure of amended Count Three to state a 
claim upon which relief can be grantcd. 


* 
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Felton, supra, 508 F. 2d at 582; Mooncy v. Vitolo, 435 


F. 24 838, 839 (2d Cir. 1970); cf. Heart Disease Research 
Foundation v. General Motors Corp., ‘63 F. 2d 98, 100 


(2@ Cir. 1972). 


Class Discoverv 


The NBA da#endante also move to overrule plain- 
tiffs' objections to interrogatories and document requests, 
- submitted pursuant to Rules 33 and 34, which were directcd 
at the entire class: Plaintiffs' objections are grounded 
on the proposition that class members are not "parties" 
to the attion=hente net subject to the discovery devices 
of Rule 33 and 34--and further’ chat these interrogatories 
and document requests ase designed to expose the more 


than 400 class members to undue annoyance and hardship. 


The use of discovery devices against non- 
representative class members raises the troublesome con 
flict between "the competing interestsof the absent 
class members in remaining passive and the defendant in 
having the ability to ascertain necessary information 
for its defense." Comment, Making the Class Determina- 
tion in Rule 23(b) (3) Class Actions, 42 Fordham L. Rev. 


791, 811 (1974) [hereafter Making the Class Determination). 


Sal 


Courts facing this problem have reached various conclu- 
sions. Some have rejected the use of such device. under 
the circumstances of the cases before them, though recog- 
nizing the applicability of their use at “an appropriate 
time and for essential purposes," Gardner v. Awards 
Marketing Corp., 55 F.R.D. 460, 462 (DB. Utah 1972}; 
Bisgeier v. Fotomat Corp., 62 F.R.D. 118, 119-121 (N.D. 
Ill. 1973). One circuit has held that, under certain 
circumstances, class members who do not comply with dis- 


covery under Rules 33 and 34 may find their claims dismissed 


‘with prejudice. Brennan v. Midwestern United Life Insurance 


‘'Co., 450 F. 24 999 (7th Cir. 1971), cert. denied, 405 U.S. 
921 (1972); Clark v. Universal Builders, Inc., 501 F. 24 
324 (7th Cir.), cert. denied, wus, , 95 
S. Ct. 657 (1974). Some courts have taken a third posi-~- 

tion, declaring that treating class members as parties 

conflicts with Rule 23, effectively emasculating the class 

action procedure. Wainwricht v. Kraftco Corp., 54 F.R.D. 

932 (N.D. Ga. 1972); Fischer v. Wolfinbarcaer, 55 F.R.D. : 

129 (W.D. Ky. 1971); see also Bucalo v. General. Leisure 

Products Corn., i5 Fed. BR. Serv. 24 564, $66 (S.D.<N-.Y. 

1971); Donson Stores, Inc. v. American Bakcries Co., 58 


Ferme D. €85, 4898-89 (S.D.N.¥. 1973): Lanb vi United Scecur- 


ity Life Co., 59 F.R.D. 44, 48 (S.D. Iowa 1973). 
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Unlike "typical" class actions whi na arise 


@ under Rule 23(b) (3), this (b) (1) class is composed 


ow 


of fairly finite, readily identifiable members with 
not insubstantial claims who specifically authorized 
this litigation and who have financed it since its 
inception. Such cohesiveness is normally lacking in 
the “ordinary” class action. The propriety of atiewine 


some form of class discovery should gain force when 


these factors appear. 


tion, supra, 42 Fordham L. Rev. at 807-808. Accordingly, 
‘the "strict" approach, which would allow no class dis- 
covery under Rules 33 and 34, see Wainwright and Fischer, 
supra, must, be rejected in favor of a more pragmatic 


resoluticsn. 


, 
ae 


* 


Brennan, the leading authority for the "liberal 
discovery" approach, found that the “spirit” of Rule 
23(d)--with its general grant of discretion in the 
trial court--empowered the court to order discovery of 
class members, and similarly countenanced the utiliza- 
tion of the sanctions of Rule 37(d) to force compliance 
with such orders. Though eoeneid sing that "an absent 
class member is given a ‘free ride’ under Rule 23 and 
has no duty to actively engage in the prosecution of 


the action ... the absent class member's interests are 


identical with those of the named plaintiff and his 


J 


~. 20 .= 
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rights and liabilities are adjudicated in the principal 
suit." 450 F. 2d at 1005. The court noted, however, 
that "absent class members should not be required to 
submit to discovery as a matter of course," discovery 
being appropriate only when "necessary or helpful to 
‘the proper presentation and correct adjudication of the 
principal suit." Ibid. Hence the Court of Appeals for 
the Seventh Circuit set forth the following guidelines: 

"Before ordering such discovery, a 

trial court must be assured that the 

‘requested information is actually 

needed in preparation for trial and 

that discovery devices are not used 


to take unfair advantage of 'absent' 
"@lass members.” id. at 1006. 


C£. Gardner, supra, 35 F.R.D. at 463 (class interro- 


gatories authorized only "upon a strong showing of neces- 
Sitv or at least of likcly material aid in the resolution 


of common issues"). 


NBA defendants seek class discovery in three 
broad areas-~~bargaining history, reasonableness of the 
“restraints, and fact and amount of damages. The requisite 
cient relevance and need has been made for bargain- 
‘das history and reasonableness of the restraints. As to 
the first category, this court has held that the appli- 
cability of the labor exenption to the anh it case laws 
will turn, in part, on the history of bargaining. 382 
©. Supp. at 895. At least at this juncture, it appears 


@ 
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that the history of individual bargaining between player 


and club, specifically authorized by collective agree- 
ments between the. Players Association and the. defend- 
ants since 1966, is relevant in determining "whether 
the controversial restraints came into being in een 
context of arm's-length union-employer pegetiations;, 
ou were imposed unilaterally by the NPA." Ibid. 


“ Regarding the second issue, ey ee eae 

ness of the challenged practices, it has been stated 
earlier in this wetaiea that the NBA defendants. are 
not necessarily sreeluded from raising that issue at 
trial. One relevant coneidsration in determining the 
reasonableness of the restraints is the players’ own 
views regarding the necessity for them. | 

316. fF. Supp. 271, 275, 276,.{S-D0.N.7. 1970), aff'd, 443 


e.° 3a 264 (24 Ciz. 1971), aff'd, 407 U.S. 258 (1.972). 


Plaintiffs' objections to class discovery 
are well taken, however, to the extent that the NBA 
defendants seek discovery from class members ef infcr- 
mation relating to the fact and amount of damages. 
““[D}iscovery on individual issues should be sacbieen 
onetai a decision on the common questions of law and 
fact has been made." . Soren, Party Discovery Techniques: 
A Threat to Underlying Federal Policies, 68 Nw. U.L. Kev. 
1063, 1083 (1974). Even Brennan seemed’ to disapprove of 


e 
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class discovery seeking that information. 450 F. 24 at 
1005. “Since-a bifurcated trial procedure will be adopted 
for this case, separating the issues of liability from 
individual claims, plaintiffs' objections are sustained > 
and the defendants will not. at this time, have access 

to ‘the class members themselves for information relating 
to damages. See, e.9., Green Vv. Wolf Corp., 406 ©. 2d 
291, 301 (2d Cir. 1968), cert. denied, 395 U.S. 977 


(1969); Gardner, supra, 55 F.R.D. at 463. 


The court must also seek to protect the class 
from undue harassment and excessive taxing of their 
resources, and from the danger of the usé of fuli-blown 
Giscovery ae a means of reducing class size: To thi 
end, defendants’ right to discovery in the areas hereto- 
fore noted is conditioned by the following two limita- 

- tions: First, the NBA can seek discovery in the allovw- 
able areas from the fifty class aeiiaee who were player 
representatives between 1964 and 1975, and sade beer 

an gaaiwienas sample of not more than cia ete sersons 
from the remaining ranks of the class; Second, compliance 
ie such discovery will not be exacted by the threat. 

of dismissal under’ Rule 37(d) (2), See Korn v. Franchard 
Corp., 50 F.R.D. 57, 60 (S.D.N.¥. 1970); Note, Recuests 
for Information in Class Actions, #3 Yale L.Jd. 602, 618 
(1974). Unlike Brennan, the class members here cannot 


@e 
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"opt out" from-the action and avoid the choice. of furnish- 


+60 


ing information or facing dismissal. The court fully 
expects, however, that the issue of sanctions will remain 


theoretical and academic. 


oi 
Summary of Determinations 
The defendants are not barred, at this stage, 


from raising all possible defenses to plaintiffs' action. 


The motion to dismiss amended Count Three of the ABA 


cross-claim is granted. The motion to overrule plaintif: 
objection to class discovery is granted to the extent 


stated in this opinion. 
SO ORDERED. 


2d: “New York, New York 
July § + 1975 
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llusiven s STAVES DISTRICT CouRT 
Il SOUTHERN DISTRICT OF KEW YORK 


‘Bitte iol eich he a ee, 


t 
ic SCAR POZENTSOS, ¢t al., 


' 

| Plaincifes, 
i 

| ~against- 

I 


{NATIONAL BASKETBALL OCIATIO 
jet als t 


| 


; Defendants. 


| 
| 
bi iERICAN BASKETBALL A 


fet al. 


| 
| 
| 


~against- 


INATLOUAL BASKETBALL ASSOCIATION, 
al. ’ 


Cross-defendants. 


Supplemental Answers to Plaintiffs' 
Set of peering dia ies SY Defendant 
ING. 


Defendant Atlanta Hawks Basketball, Inc. 
makes the following supplemental answers to plaintif{s' 
t 
, 


‘Set of Interrogatories, 


| “Interroagatorvy 2. Identify as to each 

jteam identified ii your answer to Interrogato 

be a corporation for the perion, each officer and director, 
ene eech person having an eguity interest of 3 per cent 

lor more in the business. : 


Answer to 2: 


this Gefendant's officers and directors, see this defendant’ 


| 
| 
i “Insofar 
I 
| 
| 


answer to interroqatory No. 2 of the ARA'S: Foret Set of Inter 
rogatorics. 
See Rider to vo. 2 forthe answer to the remainder 


inlorrogatory. 


~ 
3 


ent Ansvercs to 


Interrougatoric whi is y this defendant. 


———— 
} 


‘ ° \ (a) State the 
contention thai he Pes NBA reserve or op 5 
as its exists in the forn t forth in €22 of the 
Player Contract and/or any predecessor form thereo 
was the result of collective bergaining among the 
and/or their representatives and the NBA, the NBA 
and/or their representatives, and (b) identily: (i) 
documents upon which you base this contention; (ii) @1ll 
“persons who have custody of such documents; and (iii) ea 
Persons who are familiar with such contention and/or 
documents. ; ; 


Answer to 22: 
See Eo ee 
See Answer No. 22 of defendant NBA's Answers to 


Interrogatories, which is adopted by this defendant. 


Enterrocatory 23. (2) Do you contend that 
NBA players accepted or acquiesced in the NBA reserve 
Option clause in return for benefits from the NBA anc 
Member teams, and (b) if so, identify: (1) each such 
(ii; all documents upon which such contention is based 
(iii} all persons who have custody of such documents; end 
(iv) all persons who are familiar with such contentions 
and/or documents. 


Answer to 23; 
See Answer No. 23 of defendant NBA's Answers to 


Interrogatories, which is adopted by this defendant. 


Interrogatoryv 24, Identify for each year during 
the period, each NBA player as to whon any WBA member teen 
has exercised a "right" of contract renewal or Option pursvant 


to the reserve or option clause, and as to each such layer { 
: | 


(b) state whether he ultimately achieved so-called "free 
egent" status as defined herein, and (c)} identify: (i) eit 
documents which in any way refer or relate to the excrcise 
of such right of contract renewal; (ii) all persons who 

tt have custody of such eocurments; and (da) all persons ‘ho 
are familiar with such facts and/or documents. 


Answer to 24: 


The following is a list of Players, for Sh year 


from 1966 to date, as to whom this team exercised a “rig 


| 
| 
| 
| 


| 
t 
| 
' 


eee 5saq irae UNM ae Roi alee le=a Es 


| 
ll ox contract reneval or option pursvant to the option clause 


jin the NBA Uniform Player Contract: 


{Not applicable, except for Joe Caldwell 


and Zelmo Beatty cases (see Rider to 
Tnterrogatory No. 66 of Plaintiff's 


First Set of Interrogatories)]. 


Of the players listed above, the following ulti- 


5 3¢ 


mately achieved "free-agent" 


Interr ; a 
to the forn anda nine " the reserve conpensé 
and all other means by which NBA Leems have 
Sate other NBA teams with respect to Slavece. | 
term of contract has expired and who sign a Pirbneriey att 
for another team, whether or not such reserv: compen: 
. plan is set forth in the Kennedy affidavit, and set 
each change in such meaning, the Gate of each such ct 
and the reason for each such chanae. (b) identify 
persons femiliar with such understanding or interpre 


Answer to 28: 


Insofar as this interrogatory has not been onsjected: 
to, see Answer No. 28 of defendant NBA's Answers to Interro- 


gatories, which is adopted by this defendant. 


Interrogatory 29. State (a) the place, 
manner in wnich the reserve conpensation plan, 
in the Kennedy affidavit as heretofore stated, first 
into effect in ‘the NBA and (b) the purpose of such pla 


Answer to 29: 
See answer No. 28 of defendant NBA's Answers 


Interrogatories, which is adopted by this defendant. 


interrocatory 32. (a) State separately the basis 

for your contentions that: (i) the NEA reserve compensation 
Plan is necessary to organize professional basketball zs a 
league sport; (ii) the NBA reserve compensacion plan preserve 
the competitive balance among the NBA teams and the inter ity 
of the sport; and (iii) the NBA reserve compensation plein 
benefits the NBA pleyers, Setting forth specifically all 

such benefits, and (b) identify: (i) all documents upon 

which you base these contentions; (ii) all persons wh 
custody of such documents; and (iii) all persons who arc 
‘familiar with such contentions and/or documents. 


See Answer No. 32 of defendant N *s Answers ‘to 


interrogatories, which is adopted by this G@efendant. 


fy 
UNITED STATES DISTRICT: COURT 
}, SOUTHERN DISTRICT OF NEW YORK 


sd aed Sn en er ere ee ee ’ 
il OSCAR ROBERTSON, et al., 


Plaintiffs, . 70 Civ. 1526 
(RLC) 


-against- 


H 
NATIONAL BASKETBALL ASSOCIATION, 


Defendants. 


- Cross-claimants, 


-against- 


} 
|, NATIONAL BASKETBALL ASSOCIATION, 


Cross-defendants. 


PLAINTIFF CHESTER WALKER'S SUPPLEMENTARY 
ANSWER TO INTERROGATORY NO. 11 OF THE 
NBA DEFENDANTS’ FIRST SET OF INTERROGATORIES 
TO THE NAMED PLAINTIFFS AND EACH CLASS MEMBER. 


Plaintiff Chester Walker hereby answers Interrogatory 


i 
No. 11 of the NBA Defendants’ first set of "class interrogatories" 


w 
it 


'| pursuanc to the Memorandum of Agreement Concerning the NBA 

f Defendants! Document Requests and Interrogatories to Plaintiffs, 
‘aated April 25, 1975, subject to the Responses and Objections, 
[dated April 7, 1975, filed by plaintiffs in respect to such 


if 
t! interrogatories. 
hi 


Interrogatorv No. ll. 


| 
| 
) 
! 
| 
i 


peso: 
‘ 
‘ 


|, Season 
{ 
4 


1966-70 


1962-65 


Have you ever received compensation for promotional 
activities, including, without limitation. publicity 
appearances, product endorsements, etc.? If so, for 
each company which compensated you for promotional 
activity: 


(a) List the named and addresses of each such 
company ; 


(b) Identify the persons at each company with 
whom you discussed compensation arrange- 
ments for such promotional activity; 


Explain exactly what the promotional activity 
consisted of; : 


State the period of time in which you were 
engaged in each such type of promotional 
activity; 


Set forth the amount of income, by year and 
company, you received for each such promo- 
tional activity; 


State whether any basketball team assisted 
you in becoming engaged to conduct such 
promotional activity, and if so (i) identify 
the team and (ii) set forth what the team 
did in that connection; and 


Identify all documents in your possession, 
custody or control related in any way to 
such promotional activity. 


Answer: 


Upon information and belief and to the best of my 
recollection, the compensation which I received for 
product endorsements, publicity appearances (inciuding 
speaking engagements) and summer camp activities is 
approximately as follows: 


Y Personal Endorse- 


Camps Appearances ments 


$300 per year $250 per year $500 per year 
| 


400 per year 400 per year 800 per year 


’ 


( Y te Urb. | 


CHESTER WALKER 


| STATE OF NEW YORK ) 
) 
COUNTY OF NEW YORK ) 


CHESTER WALKER, being duly sworn, deposes and says 


Wt am a plaintiff in this action and I have read the foregoing 


| supplementery answer and the same is true to my own knowledge, 
1 


| information or belief based upon my best recollection. 
i 
ae. tr lind 

| : atid ( 1 IAM ee 


CHESTER WALKER 


| 
pr to before me this 
= day of August, 1975. 


7 ptt, 
Notary | Public 


- JAMES W. QUINN 
Notary Public, State ct New York 
No. 60-647C501 
Qualified in Wes:cnester Count 
Certificate filed ii fiew (ork Ciuety 
Commission Expires Maren 30. ly/e@ 


lj UNITED STATES DISTRICT COURT 
ij SOUTHERN DISTRICT OF NEW YORK 


il 
1 
hoes ROBERTSON, et al., 


Plaintiffs, : 70 Civ. 1526 


(RLC) 
-against- 


NATIONAL BASKETBALL ASSOCIATION, : Comma’ 
ORDER 


Defendants. 


Pursuant to the opinions and orders of this Courr 


'| dated as of February 14, 1975 and July 8, 1975 respectively 


{ 


lopones that this action be maintained as a class action; 


' that the class shall comprise the persons as set forth on page 3 


i | of the attached Exhit 1 and 2; that notice of this action 
H 


ibe sent to all class members; and that limited discovery may 


», be had as to certain class members, it is hereby 


fi ; ORDERED. that the Notice of Pendency of Class Acticn 

j together with a Notice of Deposition and Document Demand in 

i the form annexed hereto as Exhibit to all class 

i; members other than the pl rein w were player 

: 

i Fepresentatives ot players on a National Basketball Association 
‘team some time between 1964 to date, and it is further 

ORDERED, that the Notice of Pendency of Class Action 

il in the form annexed hereto as Exhibit 2 be sent 

H class members, and it is further 


ORDERED, that all such Notices be sent by first class 


'»mail to the last known address cf each class member. 


S3s 


Dated: New York, New York 


September 1s, 1975 Mm BAS Oe. 


The form of this order is hereby consented to: 


i; WEIL, GOTSHAL & MANGES 


LoS roe 
mber or the’ 


i Attorneys for Plaintiffs 
| 767 Fifth Avenue 
ji New York, New York 10022 


| PROSKAUER ROSE GOETZ & MENDELSO 


\\ By 
(A Member of the Firm) 

| Attorneys for the National Basketball 

i] Association and all of its member teams 
|| other than Madison Square Garden 

| Center, Inc. and Madison Square 

il Garden Corporation 

| 300 Park Avenue 

l| New York, New York 10022 


|| LAW OFFICE OF FREDERICK P. FURTH, ESQ. 


ttorneys for the American Basketball 
i) Association and all of its member 

; teams other than Long Island Sports 

i Enterprises, Inc. 

' Russ Building, Suite 1330 

| 235 Montgomery Street 

| San Francisco, California 94104 


|| SPENGLER CARLSON GUBAR & CHURCHILL 


(A Member of the Fira) 
cscs for Long Island Sports 
i Engerprises, Inc. 
it 280 Park Avenue 
New York, New York 10017 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 


I By. 

(A Member of the Fira) 

; Attorneys for Madison Square Garden 
| Center, Inc. and Madison Square 

i; Garden Corporation 

|, 345 Park Averue 

| New York, New York 10022 


EXHIBIT 1 539 5 


oS 


NOTICE OF PENDENCY OF CLASS ACTION 


OFFICE OF THE CLERK 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF Neu 
70 Civ. 2574 
OSCAR ROBERTSON, et al., ae cR’ 
Plaintiffs, : IMPORTANT: iF YOU a.vE EVER 
BEEN A PLAYER REPRESENTATIVE 
-eagainst- : THIS COURT ORDERED NOTICE 
REQUIRES YOU TO TAKE CERTAIN 
NATIONAL BASKETBALL ASSOCIATION, : ACTION THAT IS DESCRIBED 1% 
et A4l., APPENDIX A HERETO 


Defendants. 


TO ALL PERSONS WHO ARE NOW OR AT ANY TIME 
HAVE BEEN ACTIVE AYERS FOR MEMBER TEAMS 
IN THE NATIONAL cacKETBALL ASSOCIATION 
SINCE THE PLAYING SEASON WHICH INCLUDED 
APRIT, 16, 1970 
Pursuant to Rule 23 of the Federal Rule of Civil. 
Procedure, you are hereby notified: 

There is now pending in this Court (before the 
Honorable Robert L. Carter) a civil action for money dariages 
(trebled) and injunccive relief brought by present and former 
Players in the National Basketball Association (the “NBA') 
based on alleged violations of the federal antitrust laws 
(Section’ \ and 2 of the Sherman Act). The violations alleged 
ate agreements, combinacions and conspiracies amony, the 
defendant professional baskercball leagues and teams (as 
described below) to restrain competition foe the services of 
professional basketball players in the form of (a) past and 


Present intra-league restraints between and amony the 


EXHIBIT 1 


NBA and its member teams, and (b) past and present inrar- 
league restraints between and among the American Basketball 
Association (the "ABA"), the ABA's ienber teams, the NBA 
and the NBA's member teams. 

The complaint filed in this action seeks an award 
of trebled money damages, injunctive relief, reimbursement 
of litigation costs and an award of attorneys’ fees on behalf 
‘ef the named plaintiffs and the members of the class 
(described below) against the NBA and certain of its member 
teams for injury caused by, and future injury that may result 
fron, the alleged intra-league restraints. The intra- 
league practices challenged in the action include the college 


draft, the "reserve" or "option" clause, the NBA policy or 


practice under which one member team in the NBA is compensated 


by another NBA team when a player signs a contract with that 
other NBA team after the player achieves "free agent" status, 
.boycotts, blacklists, Uniform Player Contracts and other alleged 
ag-eements among the NBA and its member teams. The complaint. ; 
seek. the same relief against the NBA, certain of its member 
teams and the ABA (but not for money damages against the ABA) 

for injury caused by, and the future injury that may result 

from, the alleged restraints. The alleged inter-league 
restraints include the proposed 1970 and any other merger or 
combination between or among the NBA, its member teams, the 

ABA and its member teams, and any hen-competition agreements 


between or among them. 
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The period for which damages are sought by the 
complaint on behalf of the named plaintiffs and each class 
'. member is April 16, 1966 through the date of a finel judgment 
in this action. i 
The defendants have denied the material ailegations 
of the complaint and have denied liability. 
i The named plaintiffs in this action are Oscar 
Robertson, William Bradley, Joseph Caldwell, Archie Clark, 
Mel Counts, John Havlicex, “onald Kojis, Jon McGlocklin, 
- McCoy McLemore, Thomas Me.cnery, Jeffry Mullins, Westley 
Unseld, Richard Van Arsdale and Chester Walker. 
On February 14, 1975, and September , 1975 the 
Court entered orders under Rule 23 of the Federal Rules of 
Civil Procedure determining that: (1) this action shall be 
maintained as a class action under Rule 23(b)(1) of the Federal 
Rules of Civil Procedure; (2) the 14 above named plaintiffs 
will fairly and adequately represent the class; (3) this Notice 
should be sent to the class; and (4) the class on whose behalf 
ehta action is being maintained is as follows: 
All persons who (1) were on the active 
list of or under contract to a team in the 
NBA as of or since April 16, 1970 and who 
played at least one regular season or play-off 
game in the NBA during or since the basketball 
season which included April 16, 1970 and (2) in 
the future play at least one such gate for a 
team in the NBA prior to the date of a final 


judgment in this action. 
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This notice is being sent to you in the belief 
that you may be a member of the above class of plaintiffs, 


whose rights will >e affected by this litigation. 


THIS NOTICE IS NOT TO BE UNDERSTOOD AS AN EXPRESSION OF ANY 
OPINION BY THIS COURT AS TO THE MERITS OF ANY OF THE CLAIMS 
OR DEFENSES ASSERTED BY PLAINTIFFS OR DEFENDANTS, but is sent 
for the sole purpose of informing you of the pendency of this 
litigation so that you may make appropriate decisions as to 
steps you may wish to take in relation to this litigation. 
All opinions and rulings of the Court are a matter 

of records, and they, together with the pleadings and other 
papers filed in this action, are available for inspection in 
the office of the Clerk of this Court, or at the offices of 
Lawrence Fleisher, Esq., 15 Columbus Circle, New York, New 
York or at the office of the following counsel of record for 
the class representatives: Weil, esestat & Manges 

767 Fifth Avenue 

New York, New York 10022 

(212) 758-7800 


Attention: Ira M. Millstein or 
Peter Gruenberger 


(Such counsel will answer any inquiry regarding this action 
that you may have). 

Each member of the class is hereby notified that: 

(a) each member of the class will be represented 
by the above-named attorneys for the class edpeehearatives. 
unless an application is made as described in (c) below; 

(b) each member of the class will he bound by an 
adjudication, whether favorable or unfavorable, on the merits 


of the issues to be litigated in this action; 
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‘(c) if any class member desires to be represented 
separately by counsel of his own choice at his own cost, he 
may (solely at his own cost) file an application to the Court 
for leave to intervene as a party plaintiff or otherwise 
become a party to the litigation; and 

(d) members of the eek will be subject to orders 
and notices of the Court, and by order of the Court certain 
; members will be required on the motion of the NBA to produce 
documents and coe in person to give pre-trial deposition 
testimony. APPENDIX A HERETO CONTAINS DIRECTIONS TO THOSE 
MEMBERS OF THE CLASS WHO ARE OR WERE PLAYER REPRESENTATIVES 
CONCERNING DOCUMENTS AND PRE-TRIAL TESTIMONY. IF YOU ARE SUCH 
A PERSON YOU SHOULD READ APPENDIX A CAREFULLY AND YOU ARE 
“REQUIRED TO TAKE THE ACTION DESCRIBED THEREIN. 


This notice shall be sent on or about November 1, 1975 


to each new class member, and sent on or about each November 1 
thereafter prior to a final adjudication on the merits in this 


action to further new class members. 


Dated: New York, New York 
September » £9795 


Clerk 

United States District Court 
Southern District of New York 
Federal Courthouse 

Foley Square 

New York, New York 10007 


APPENDIX A sda 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT. OF NEW YORK 


OSCAR ROBERTSON, et al., 
Plaintiffs, 
-against- ‘70 Civ. 1526 (RLC) 
NATIONAL BASKETBALL ASSOCIATION, 
et al., NOTICE OF DEPOSITION 


AND DOCUMENT DEMAND 
Defendants. 


eee ee 
TO: [Insert Name] 


The United States District Court for the Southern 
District of New York has ruled that because you may be a member 
of the class of plaintiffs described in the accompanying notice, 
and because you weve a player representative of players ona 
National Basketball Association ("NBA") team some time between 
1964 to date, the NBA and certain of its member teams have the. 
right which they have elected to exercise to require that you 
appear for your deposition in this case and to produce the docu- 


ments listed in the document demand attached to this Appendix A. 


To expedite arranging for your deposition, will you 
please list below five different days (on as many different 
weeks as possible), in order of preference, when you would be 
available to have your deposition taken between November 1, 1975 
and January 21976, and list the city in which you will be 
available for a deposition on each such date. This information 
should be mailed to Lawrence Fleisher, Esq., 15 Columbus Circle, 
New York, New York 10023. Upon receipt from you of this information 
you will be contacted as promptly as possible as to the specific 


day your deposition will be held. 


In addition, you should promptly forward to Mr. Fleisher 


any documents in your possession or control that come within the 


categories listed on the document demand attached hereto. 


I am available to have my deposition held on the 


following dates (listed in order of preference) between 


November 1,1975 and January ‘2, 1976, at the location indicated. 


Date ) City State 


NOTE: 
Me You have the right to seek a protective order from 
the Court under the Federal Rules of Civil Procedure if you believe 
you have objections to any matter contained in this Notice of 


Deposition and Document Demand. 


s4Y 


. DOCUMENT DEMAND 


You should promptly forward the documents listed 
- below to Lawrence Fleisher, Esq., 15 Columbus Circle, New York, 
New. York 10023. 
The word "documents" means any writing of any kind, 
_ including letters, memoranda, handwritten notes, newspapers 
| 


Or magazine articles, newsletters, minutes of meetings, etc. 


1. All documents of any kind in your possession or 


control referring or relating to: 


(a) ‘the college player draft used by either 
the National Basketball Association ["NBA'] or the American 
Basketball Association ["ABA"]; 

(b) the option or reserve clause in the NBA 
Uniform Player Contract including paragraph 22 of the NBA 


Uniform Player Contract; 


(c) the right or power of the NBA Commissioner 
to award compensation to a team that has lost a player who has 
played out the option in the Uniform Player Contract; and 

. (d) the right of an NBA or ABA team to assign 
a player's contract to another team. 

. 2. All doeumencs of any kind in your possession or 
control which were sent to or received from any NBA or ABA 
basketball team or league referring or relating to: 

(a) proposals that you enter into a contract 
to play professional basketball; 

(b) terms that might be included in any contract 
you might enter into to play professional basketball; and 


(c) a renewal or renegotiation of any contract 


to play profc sional basketball you may have previously entered 


into. 
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3. All contracts, proposed contracts, and drafts 


of contracts, between you and any team in either the NBA or ABA, 


or between you and the NBA and ABA as a league, regarding your 
services as a professional basketball player. 

4. All documents of any kind referring or relating 
to the subjects listed in item l(a) - (e), item 2(a° (ce) or 
item 3 above, which are in the possession or control sf any 
attorney, agent or other representative who represents you in 
negotiations with a professional basketball team including, if possibl 
_any former attorney, agent or other representatives who has 
represented you in the past. 

5. All documents of any kind in your possession or 
control referring or relating to the basketball salaries of 
other professional basketball players. 

6. All documents of any kind in your possession or 
control referring or relating to: 

(a) meetings of the National Basketball 
Players Association; 

(b) meetings of the American Basketball Players 
Association; j 

(c) negotiations between the NBA and National 
Basketball Players Association; and 

(d) negotiations between the ABA and the Americca 
Basketball Players Association. 

7. All documents of any kind in your possession or 
control referring or relating to: 

(a) any provision of any collective bargaining 
agreement between the NBA and the National Basketball Players 
Association; and 

(b) any provision of either the NBA or ABA 
Uniform Player Contract. 


BAMNLBOLA 2 
—— 
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NOTICE OF PENDENCY OF CLASS ACTION 
OFFICE OF THE CLERK 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
OSCAR ROBERTSON, ct al., 
Plaintiffs, : 70 Civ. 1526 
(RLC) 
eagainsct- 


NATIONAL BASKETBALL ASSOCIATION, 


Defendants. 


TO ALL PERSONS WHO ARE NOW OR AT ANY TI} 

HAVE BEEN ACTLVE PLAYERS FOR MEMBER TEA? 

IN THE NATIONAL BASKETBALL ASSOCIATION 

SINCE THF PLAYING SEASON WHICH INCLUDED 
i APRIL 16, 1970 


£ 
‘Ss 


Pursuant to Rule 23 of the Federal Rules of Civil 
Procedure, you are hereby notified: 

There is now pending in this Court (before the 
Honorable Robert L. Carter) a civil action for money damares 
(trebled) and injunctive relict brought by present and former 
players in the National Basketball Association (the "NBA') 
based on alleged violations of the federal ancitrust laws 
(Sections 1 and 2 of the Sherman Act). The violations alleged 
are agreements, combinations and conspiracies amonp, the 
defendant professional basketball leupucs and teams (as 
described below) to restrain competition for the services of 
professional basketball players in the form of (a) pase and 


Present intra-learue restraints between and among the 


_ EXHIBIT 2— 
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NBA and its member teams, and (b) past and present incter- 
league restraints between and among the American Basketball 
Association (the “ABA"), the ABA's member teams, the NBA 
and‘ the NBA's member teams. 

The complaint filed in this action seeks an award 
of trebled money damages, injunctive relief, reimbursement 
of litigation costs and an award of attorneys’ fees on behalf 
of the named plaintiffs and the members of the class 
(described below) against the NBA and certain of its member 
teams for injury caused by, and future injury that may result 
from, the alleged intra-league restraints. The intra- 
league practices challenged in the action inelude the college 
draft, the “reserve” or “option” clause, the NBA policy or 


practice under which one member team in the NBA is compensated 


by another NBA team when a player signs a contract with that 


other NBA team after the player achieves "free agent" status, 
boycotts, blacklists, Uniform Player Contracts and other alleged 
agreements among the NBA and its member teams. The complaint 
seeks the same relief against the NBA, certain of its member 
teams and the ABA (but not for money damages against the ABA) 
for injury caused by, and the future injury that may result 
from, the alleged restraints. The alleged inter-league 
restraints include the proposed 1970 and any other merger or 
combination between or among the NBA, its member teams, the 

ABA and its member teams, and any non-competicion agreements 


between or among them. 
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The period for which damaces are soughe by the 
complaint on behalf of the named plaintiffs and cach class 
menber is April 16, 1966 through the date of a final judgment 
in this action. ‘i 

The defendants have denied the material allegations 
of the complaince and have denied liability. 

The named plainciffs in this action are Oscar 
Robertson, William Bradley, Joseph Caldwell, Archie Clark, 
Mel Counts, John Havlicek, Donald Kojis, Jon McGlocklin, 
McCoy McLemore, Thomas Meschery, Jeffry Mullins, Westley 
Unseld, Richard Van Arsdale and Chester Walker. 

On February 14, 1975,. and September ,° 1975 the : 
Court entered orders under Rule 23 of the Federal Rules of 
Civil Pr cedure determining that: (1) this action shall be 


maintained as a class action under Rule 23(b)(1) of the Federal 


Rules of Civil Procedure; (2) the 14 above named plaintiffs 


will fairly and adequately represent the class; (3) this Notice 

should be sent to the class; and (4) the class on whose behalf 

this action is being maintained is as follows: 
All persons who (1) were on the active 

list of or under contract to a team in the 

NBA as of or since April 16, 1970 and who 

played at least one regular season or play-off 

game in the NBA during or since the basketball 

season which included April 16, 1970 and (2) in 

the future play at least one such game for a 

team in the NBA prior to the date of a final 


judgment in this action. 


et Ae 


This notice is being sent to you in the belicf 
that you may be a member of the above class of plainciffs, 


whose rights will be affected by this litigation. 


THIS NOTICE IS NOT ') BE UNDERSTOOD AS AN EXPRESSION OF ANY 
OPINION BY THIS COUKT AS TO THE MERITS OF ANY OF THE CLAIMS 
OR DEFENSES ASSERTED BY PLAINTIFFS OF DEFENDANTS, buc ‘{s sent 
for the sole purpose of ii. forming you of the pendency of this 
litigation so that you may make appropriate decisions as to 
steps you may wish to take in relation to this litigation. 
All opinions and rulings of the Court are a matter 

of records, and they, together with the pleadings and other 
papers filed in this action, are available for inspection in 
the office of the Clerk of this Court, or at the offices of 
Lawrence Fleisher, Esq., 15 Columbus Circle, New York, New 
York or at the office of the following counsel of record for 
the class representatives: Weil, Gotshal & Manges 

767 Fifth Avenue ‘ 

New York, New York 10022 

(212) 758-7800 


Atteution: Ira M. Millstein or 
Peter Grucnberger 


(Such counsel will answer any inquiry regarding this action 
that you may have). 

Each member of the class is hereby notified that: 
i (a) each member of the class will be represented 
by the above-named attorneys for the class representatives, 
unless an application is made as described in (c) below; 

(b) each member of the class will be bound by an 
adjudication, whether favorable or unfavorable on the merits 


of the issues to be litigated in this action; 


5$2 oo 


(c) if any class member desires to be represented 
separately by counsel of his own choice at lis own ccest, he 
may (solely his own cost) file an application so the Court 
for leave to intervene as a party plaintiff or otherwise 


become a party to the titi ation; and 
P y zg 


notices of the Court, and by order of the Court certain 


| 
| 
| 
(d) members of the class will be subject to.orders 
members will be required on the motion of the NBA to’ produce 
documents and appear in person to give pre-trial deposition 


testimony. 


i 


This notice shall be sent on or about November 1, 1975 
to each new class member, and sent on or about each November 


thereafter prior to a final adjudication on the merits in this 


action to further new class members. 


Dated: New York, New York 
September » 1975 


e United States District Court 
Southern District of New York 
Federal Courthouse 
Foley Square » 
New York, New York 10007 


| 
: Clerk 


eI 


LEERT 


INTENTIONALLY 


BLANK 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-—-— ew ee le 


OSCAR ROBERTSON, et al., 


Plaintif‘fs, 


Be 


- against - 70 Civ. 1526 


NATIONAL BASKETBALL ASSOCIATION, 
et al., 


Defendants. 


AMERICAN BASKETBALL ASSOCIATION, 
et al., 


Cross-claimants, | 


- against - 


’ 


NATIONAL BASKETBALL ASSOCIATION, 
et al., : 


Cross-defendants. 


All parties to this action being present 
in open court on this the 9th dav of September, i975, 


it is ORDERED that: 


1. The American Basketball Association 


("ABA") shall answer deposition questions pertaining 


to the motivation of the ABA in bringing the cross- 
claim, concerning the financial condition of ABA franchises, 
and relating to charts or other materials prepared by 


such witnesses. 


2. The expenses incident to the retaking 
i 


of any deposition by any party necessitated solely by 


‘ 
objections heretofore overruled in open court shali 


be borne by the party whose objections necessitated 
recalling the party in question. Such expenses shall 

be limited to round-trip first-class air or railway costs 
for one deposing counsel for opposing parties, plus 


expen: 2s of $100 per day. 
3. The ABA will immediately submit properly 


verified answers to interrogatories to the National 


Basketball Association ("NBA"). 


4. Players deposed by the VBA mav not he 


questioned as to their suggested modifications of the 


reserve clause. 


— 
‘, 


5. Discovery shall end by February 1, 1976. 


6. The pretrial order shall be submitted 


to the court by March 1, 1976. 


7. Plaintiffs may move to strike the NBA's 


Z : ; 
"rule of reason” defense once discovery is completed. 


See Robertson v. National Basketball 
Association, FE. Supp. 7, NO. 70 


Civ. 1526, at 2-5 (S.D.N.Y., filed July 8, 
1975). 


If plaintiffs so move, a hearing on the issue will be 


convened on Or about March 15, 1976. 4 


a 


' 


| 8. The scheduled trial date is on or about 
May 3, 1976. 


SO ORDERED. 


Dated: New York, New York 
lat September 16, 1975 
a 


If parties agree, tne court will 
hear the motion on the reasonableness 
defense on or about February 6, 1976; in 
that event the pretrial order shall be 
“submitted by March 15, 1976. — 
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UNITED STATES DISTRICT co”RT 
SOUTHERN DISTRICT OF NEW YORK 


aaa alata ne 


OSCAR ROBERTSON, et al., "+99 etv. 1526 (REC) 


Plaintiffs, 
eagainst-~ 
: AFFIDAVIT OF 
NATIONAL BASKETBALL ASSOCIATION, MAILING 
et al., 


Defendants. 


AMERICAN SASKETBALL ASSOCIATION, 
et al 


Cross-claimants, 
-against- 


. NATION4L BASKETBALL ASSOCIATION, 
et af, 


Cross-defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


JAMES W. QUINN, being duly sworn, deposes and says: 

I am a member of the Bar of this Court and am associated 
with the firm of Weil, Gotshal & Manges, attorneys for the vlain- 
tiffs in this action. Pursuant to Orders of this Court, dated 
Petruary 14, 1975 and Septe-ber 15, 1975, I personally supervised 
che mailing of the Notice of Pendency of Class Action to members 


ef the class as defined in that Notice. Copies of that Notice 


in the forms annexed to this Court's en 1975 Order 


Paad 


additional 26 class members on Sete ~ 22. °°975. All such 


Notices were sent by first class sail to tne last known address 


of each class member. 


JOS 
Notery Put: 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., 70 Civ. 1526 
ui : : (RLC) 
Plaintiffs, 
-against- 
NATIONAL BASKETBALL ASSOCIATION, NOTICE OF 
: MOTION TO AMEND 


COMPLAINT 
Defendants. 


BASKETBALL ASSOCIATION 


Cross-claimants, 
~against- 


NATIONAL BASKSTBALL ASSOCIATION, 


Cross-defendants. 


PLEASE TAKE NOTICE that upon the pleadings and all 


‘prior proceedings in this action, and the annexed affidavit of 
Peter Gruenberger, sworn to on the 17th day of October, 1975, 

the exhibits annexed thereto and the memoranduni submitted in 
support thereof, plaintiffs will move this Court on the 7th day 
of November 1975 at the United States Courthouse, Foley Square, 
New York, New York, at a time and place to be fixed by the Court, 


for an order, pursuant to Rule 15(a) of the Federal Rules of 
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Civil Procedure, granting plaintiffs leave to file aud ser 

a Second Amended and Supplemental Class Action Complaint in 
the form annexed as Exhibit A to the Gruenberger Affidavit, 
.and for such cther and further relief as to the Court may seem 


just and proper. 


Dated: New York, New York 
October 17, 1975 


Yours, etc., 


WEIL, GOTSHAL & MANGES 


AG, ND steden 


(A Member of the Firm) 
Attorneys for Plaintiffs 
767 Fifth Avenue 
New York, New York 10022 
(212) 758-7800 


PROSKAUER ROSE GOETZ & MENDELSOHN 
Attorneys for NBA Defendants 
other than Madison Square Garden 
Corporation and Madison Square 
Garden Center, Inc. 

300 Park Avenue 

New York, New York 10022 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
Attorneys for Madison Square Carden ~ 
Corporation and Madison _—* Garden 
Center, Inc. 

345 Park Avenue 

New York, New York 10022 


FREDERICK P. FURTH, ESQ. 

Attorney for the ABA and all of its 
member teams other than Long Island 
_Sports Enterprises, Inc. 

Russ Building, Suite 1330 

235 Montgomery Street 

San Francisco, California 94104 


SOMMER, TINKHAM, BARNARD, FREIBERGER 
AND SCOPELITIS 

Associate Counsel for the ABA and all 
of its member teams other than Long 
Island Sports Enterprises, Inc. 

815 Merchants Bank Building 
Indianapolis, Indiana 46402 


SPENGLER CARLSON GUBAR & CHURCHILL 
Attorneys for Long Island Sports 
Enterprises, Inc. 

280 Park Avenue 

New York, New York 10017 


MICHAEL H. GOLDBERG, ESQ. 
Attorney for Defendant AMERICAN 
BASKETBALL ASSOCIATION 

1700 Broadway 

New York, New York 10019 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al, 


Plaintiffs, 
70 Civ. 1526 (RLC) 
-against- 


NATIONAL BASKETBALL ASSOCIATION, ‘ 
et al., AFFIDAVIT 


‘a 


‘ Defendants. 


AMERICAN BASKETBALL ASSOCIATION, 
et al., 


Cross-claimants, 
-against- 


NATIONAL BASKETBALL ASSOCIATION, 
ms et al., 


Cross-defendants. 


a STATE OF NEW YORK ) 
% ~ ) ss.: : 
a 8 COUNTY OF NEW YORK ) 


PETER GRUENBERGER, being duly sworn, deposes and savs: 


1. I am a member of the Bar of this Court and of the 


firm of Weil, Gotshal & Manges, counsel for plaintiffs herein. 


As such, I am fuli ‘amiliar with the facts recited herein. I 


make this affidavit in suppert of plaintiffs' motion for an 


order granting them leave to file and serve a Second Amended and 


SC/ 


Supplemental Class Action Complaint ("Second Amended Complaint") 
in the form attached hereto as Exhibit A. 

2. Plaintiffs' sole purpose in seeking to amend the 
existing corplaint is to insure that all of their claims and 
those of the class members whom they represent may be tried at 
one time in their entirety and on their merits by this Court 
at the liability phase of the trial. The filing of this Second 
Amended Complaint has been necessitated primarily by plaintiffs' 
uncovering new facts during discovery which form the basis of 
two additional restraints imposed upon plaintiffs by the NBA 
defendants, which facts were not known to plaintiffs when they 

irst amended the complaint. In addition, by virtue of the 
passage of time, this Court's prior rulings and orders and the 
admission of new members into the NBA, certain other specific 
and very limited revisions must be made in the present complaint 
to conform the pleadings to actual fact. This Court will recall 
that the complaint was first amended, primarily to add new 

teams as defendants, by stipulation among the parties in March 
1974. A copy of the stipulation is annexed hereto as Exhibit B. 
The NBA defendants have now refused so to stipulate again, 

even though they led me to believe there would be no problem in 
so stipulating, and now insist on putting plaintiffs and this 
Court to the wasteful burden of motion practice, without once 
stating any credible reason for refusing to agree to this 
justifiable amendment. 

3. Plaintiffs' changes in the present complaint are 
limited to four specific areas and are detailed in my letter 
of September 24, 1975 to David Stern (annexed hereto as Exhibit 
C): (1) the pleading of two restraints, the facts as to which 


were unknown to plaintiffs when the first amendment was permitted 
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in March 1974, and which were recently uncovered in the course 
of discovery which began in April 1975; (ii) amending the class 
definition so as to conform the pleadings to this Court's 

prior class action rulings and to the Notice of Pendency of 
Class Action which was previously agreed to and drafted jointly 
by plaintiffs and the NBA defendants*® and mailed to all class 
members after approval by the Court; (iii) adding two new 
defendants, the Detroit Pistons Basketball Club and the New 
Orleans Professional Basketball Club, as new members in the 
NBA, which have adopted the restraints of the other NBA defend- 
ants; and (iv) making several minor changes, correcting typo- 
graphical errors, renumbering paragraphs and otherwise conforming 
the pleadings to the Court's prior rulings and to the facts as 
uncovered in the period of time since the filing of the first 
amended complaint. 

4. The record is clear that (a) plaintiffs repeatedly 
have sought to avoid filing this motion and (b) that the NBA 
defendants’ obdurance without any justification left plaintiffs 
no choice but to file this motion. I inivrmed counsel for the 
NBA defendants in August 1975 that the results of discovery 
thus far and other events, including the admission of new NBA 
members, would require chat the complaint be amended. At that 
time I orally told the NBA's counsel in some detail about the 
Mature of the changes -- particularly about the two new re- 
straints -- and requested that counsel stipulate to the amendment. 
Counsel stated that they would probably consent to the amendment, 
upon their review of the matter, although they said they would 
mot accept service of process on behalf of the two new NBA teams 


to be named therein” 


satanic nial el a 
* Mr. Cardozo, on behalf of the NBA defendants, stressed in 
the oral argument of September 9, 1975 that the NBA defendants 
and the plaintiffs had cooperated as to drafting that class 
notice. 
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5. After a similar discussion with NBA counsel in 
early September 1975, I forwarded a draft of the proposed 
Second Amended Complaint to them for their review and consent 
with my letter of September 24, 1975 to Mr. Stern, still 
believing that except for the question of accepting service of 
process, counsel for the NBA would agree to the amendment 
(See Exhibit C). In response, I received a letter from Mr. Stern 
dated October 3, 1975, rejecting plaintiffs’ request for a 
stipulated amendment not because of any problem created by the 
amendment, but solely and inexplicably because "Judge Carter 
has fixed a February 1, 1976 cut-off date for discovery and a 
May 3, 1976 trial date." A copy of that letter is annexed 
hereto as Exhibit D. I did not, and still do not, understand 
the slightest conr~ion between the Court's time schedules and 


counsel's change ot ‘zart 


6. By letter dated October 6, 1975 (a copy of which 


is annexed hereto as Exhibit E), I reviewed che events leading 
to my request and asked that the NBA reconsider its position, 
in light of the fact that no prejudice or delay could possibly 
result in agreeing to the amendment. Without denying a single 
fact set forth in my letter and confirming that he had changed 
his mind in refusing to agree to an amendment, Mr. Stern again 
flatly refused my request stating merely, without any explana- 
tion or basis in fact, that such an amendment "would involve 
additional work" to prepare this case for trial. A copy of Mr. 
Stern's October 7, 1975 letter to me is annexed hereto as 
Exhibit F. As set forth below, the NBA's “excuse” for non- 
cooperation has no foundation in reality and since there is 

no showing of prejudice from delay or surprise, the amendment 


should ve permitted. 


CAL 


The Two Recently Discovered 
Antitrust Restraints 


7. Plaintiffs seek to assert the existence of two 

additional restraints that violate the antitrust laws. The 
» first ~elates to the NBA defendants’ reserve compensation plan 
(Second Amended Complaint 1143-44) and the second relates to the 
exchange and dissemination of player salary information among 
the competing NBA teams (Second Amended Complaint {28). The 
factual basis of these restraints was uncovered just recently 
during document discovery and depositions. 
A. The Reserve Compensation Plan 

8. The Court will recall that the NBA and all its member 
teams, by their own admission, have engaged in the practice of 
imposing upon so-called "free agent" players, who have completed 
the playing term plus all options for one team, the requirement 
that anynew team which executes a contract with the "free agent” 
must compensate the player's former team with cash and/or other 


players and/or draft choices. 


v. The existence of the NBA's reserve compensation plan 


was first announced in writing to plaintiffs and to the Court 
in the July 25, 1974 affidavit of J. Walter Kennedy (4416-17), 
submitted in support of the NBA defendants' summary judgment 
motion and expressly considered by this Court in rendering its 
February 14, 1975 decision. But certain iimited issues of fact 
were found to exist as to that practice. The first documents 
_ (dated April 1974, see Exhibit G annexed hereto) relating to the 
existence of that pian were not produced to plaintiffs until 
after document production began in April 1975 and no representa- 
tive of any team could be deposed as to this restraint until Samuel 
Schulman was deposed in June 1975. Further relevant testimony was 
taken and documents were produced as to this restraint after June 


and into September. Unlike the situation existing at the time of 


the summary judgment motion, the record is now clear and "reveals 
the language [and] operation of the compensation plan" 389 F. 
Supp. at 891. 
10. The NBA deferdants' belated attempt to prevent 
" plataciees from seeking to have the NBA s reserve cowpensation 
plan declared illegal is particularly ill-behooved. It would be 
unjust to permit them to eppose an amendment which seeks to 
include reference to that plan, in light of the facts that (a) 
that plan has already been the subject of this Court's preliminary 
ruling on illegality of the NBA practices (389 F. Supp. at 891, 
896); (db) the plan has been made the express subject of the class 
no ice already mailed to the class with Court approval (See 
Exhibit H annexed hereto): (c) there is no dispute that a close 
relationship exists between the operations of that plan and the 
other illegal practices attacked by plaintiffs (particularly the 
reserve clause); (d) Judge Ferguson recently held in the Cullen 
Eryant case that the Rozelle Rule in football was illegal (fol- 
lowing Judge Su .zert's earlier ruling in the Kapp case that the 
rule was illegal); (e) deposition testimony_has been given by 
former Commissioner Kennedy and Assistant Commissioner Gourdine 
that they are not aware of any significant differences between the 
Rozelle Rule and the NBA's reserve compensation plan; and (f) it 
was the NBA defendants themselves who injected the reserve con- 
pensation plan into this case in their 1974 summary judgment mo- 
tion. Were the NBA defendants' position adopted, plaintiffs would 
be required to file a new action alleging this new restraint (to- 
gether with their player salary exchange claims as set forth 
below). That would create an unnecessary burden on all concerned, 
since all the restraints are interrelated and stem from a single 


set of facts and motivation. 


B. Exchange of Player Salary Information 
ll. Unknown to the plaintiffs, the NBA adopted a practice 


of disseminating and exchanging salary information of all players 
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among all NBA teams. The purpose of that practice as admitted 

in the NBA defendants’ own documents is to keep players’ salaries 
down (See letter of “aul Snyder, owner of the Buffalo team- 
defendant arnexed hereto as Exhibit I). All competing teams have 
\ vequested and received such information (See letter of Commission- 
er Kennedy annexed hereto as Exhibit J), and for the Same purpose 
‘competing teams have asked for and received additional information 
such as the salaries of the "10 best forwards” and "21 best 
guards" in the NBA (See documents from the NBA office annexed 
hereto as Exhibit K). 

12. Again, plaintiffs were completely unaware of the NBA 
defendants’ player salary exchange practices until well after 
¢iscovery had commenced. Documents relating thereto have been 
produced in stages by the NBA defendants; for example, the "21 
best guards" document (Exhibit K) was not produced until August. 

13. Accordingly, plaintiffs have not engaged in any de- 
lay in attempting to amend the complaint. They were not able to 
depose any person from the NBA league office concerning either 
one of these two restraints until the deposition of Mr. Gourdine 
(Assistant NBA Commissioner) was taken by plaintiffs on August 
19-20, 1975 and Mr. Kennedy's deposition by plaintiffs was 


commenced en September 19, 1975. Moreover, as noted above, T have 


been requesting the NBA defendants’ consent to the amendment for 
nearly. two months, and plaintiffs would have made this motion in 
August had I not been led to believe a motion would be unnecessery. 
14. The NBA defendants’ contention that the pleading of 
these two restraint claims "would involve additional work" is 
without sv=stance. Nowhere has counsel for the NBA attempted to 
specify even the smallest amount of extra work which would re- 
sult from the proposed amendment. The facts are that (a) 
plaintiffs have substantially completed their deposition taking; 
(b) plaintiffs have not added nor will add a single depesition 
witness to already existing schedules to ask any questions about 


these restraints and (c) plaintiffs do not intend to use any 


q 


es 


other type of discovery device in relation thereto.. I have so in- 

formed counsel for the NBA defendants. In addition, plaintiffs 
already have asked questions relating to these restraints at all 
depositions already taken by plaintiffs, counsel for the NBA 
defendants have already prepared their clients prior to such 
depositions about these restraints and the NBA defendants then- 
selves have used such subject matter in the depositions they have 
taken thus far of plaintiffs, asking them dozens of questions 
with respect to both the NBA's rsserve compensation plan and the 
exchange of players’ salary information. In light of these facts 
no “additional work" is left to be done in discovery. 

15. Since the NBA defendants have failed to substantiate 
their claim of “additional work" or to show prejudice, which is 
the only justifiable ground for denying an amendment, the NBA 
defendants cannot be heard to complain about the additionof the 
new allegations concerning these two restraints. 

16. Were the position of the NBA defendants adopted, 
plaintiffs would be required on behalf of themselves and the 
class to file a new action alleging these two restraints as 
violations and then seek to consolidate that new action with 
this pending action because they are intimately interrelated. 
Such a procedure would be ¢ wasteful, time consuming and un- 
necessary exercise for plaintiffs and the Court, and should 
not be required. 

Class Definition 

17. Plaintiffs also seek to amend the complaint in 
order to conform the class definition (Second Amended Complaint 
910) to that set forth in this Court's orders of February 14, 
1975 and September 15, 1975, as reflected in the already mailed 
class notice. Surely the NBA defendants’ cannot object to 
this revision on any ground of delay, surprise or prejudice, 
particularly since the parties together agreed on the class 


definition before submission of the class notice to the Court. 


SOS 


The New NBA Defendants 

18. Shortly «efter the filing of the existing first 
amended complaint, the NBA granted a new franchise to the New 
Orleans Professional Basketball Club, and =.me months Later, 
the then existing Detroit franchise was solid to a new ownership 
group, the Detroit Pistons Basketball Club. As a result of 
having entered the NBA and agreeing to atide by the rules, 
regulations and practices challenged in the present complainr, 
these two new entities have joined the NBA league conspiracy 
and therefore should properly be joined as parties defendant in 
this action. Again, this amendment wili cause no prejudice to 
the NBA defendants, particularly since the same counsel now 
represents and has appeared already in this action on behalf of 
one of those two new entities -- New Orleans -- as a defendant 
on the ABA's crossclaims and there is no dispute that the other 
new entity -- Detroit -- will be represented by the same coun- 
sel. Again, to deny plaintiffs' motion would only force plain- 
tiffs to institute a separate but identical action against these 
two new NBA members, and seek immediate consolidation with this 
case, an obvious waste of the parties' and this Court's time 
and effort. 

Miscellaneous Changes 

19. The only cther revisions proposed by the Second 
Amended Complaint are strictly of a housekeeping nature. They 
are made solely to correct the existing complaint and conform 
it to new facts disclosed in discovery, to the passage .f time, 
and to this Court's pricr rulings. These miscellaneous 
revisions are also described in detail in my September 24, 1975 
letter to Mr. Stern (Exhibit C) and fall into five categories: 
(1) numbering changes; (2) correcting typographical ecrors; 
(3) time conforming revisions; (4) additional sp :cifications 
as to certain allegations; and (5) deletion of State and ccr-zon 


5 


law counts (those which this Court dismissed in 389 F. Supp 
at 880). None of these changes involves a matter of substance 
and plainly defendants cannot be prejudiced by permitting t%e 
amendment. 
Conclusion 

20. For the foregoing reasons, and in light of the 
direction in Rule 15(a) that leave to amend should be freely 
grantec, it is . -pectfully requested that this Court grant 
plaintiffs leave to amend the existing complaint in the marner 


requested. 
- i 
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WE 


[oe 
Peter Gruenberger 


Sworn to beéore me this 
tt day of October, 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, WILLIAM BRADLEY, 

J OE CALDWELL, ARCHIE CLARK, MEL : 70 Civ. 1526 
COUNTS, JOHN HAVLICEK, DONALD KOJIS, (RLC) 
JON McGLOCKLIN, McCGY McLEMORE, THOMAS : 

MESCHERY, JEFFRY MULLINS, WESLEY UNSELD, 

RICHARD VAN ARSDALE and CHESTER WALKER, 

individually and as representatives of all 

present and future active players in the 

National Basketball Association, 


Plaintiffs, 
$ SECOND AMENDED 
eagainst- AND SUPPLEMENTAL 
: CLASS ACTION 
NATIONAL BASKETBALL ASSSCTA. SN, a joing COMPLAINT 
venture, MADISON SQUARE GAPI =) CENTER, 
INC., MADISON SQUARE GARDEN SURPORATION, 
MILWAUKEE PROFESSIONAJ. SPOOF. & SERVICES, 
INC., THE CAPITAL BULLI'"® &:.SKETBALL 
CLUB, INC, (forrzrly TH) BALT MORE 
BULLETS BASKETBALL CLi:, INC.). 7.x0 
ENTERPRISES, INC , KINGS PROFE ONAL 
BASKETBALI. CLUB, INC. (former — 
CINCINNATI BASKETBALL CLUB CCAP. 
BOSTON CELTIC BASKETBALL CLUB. T° % 
(formerly TRANS NATIONAL COM’ -ATIONS, 
INC.), DrTROIT PISTONS SASKEY TALL TOMPANY 
(form rly ZO... sR CORPORATLON), ATLANTA 
HAWKS BASKE1 .-L, INC., CALIFORNIA SPORTS, 
INCORPORATED, THE CHICAGO PROFESSIONA™ 
BASKETBALL CORPORATION , PHOENIX PROFESSIONAL 
BASKETBALL € vB, COLDEN STATE WARRIORS 
(formerly SA. Fr saNCISCO WARRIORS), SEATTLE 
SUPERSONICS CORFORATION, TEXAS SPORTS 
INVESTMENTS, INC. (formerly SAN DIEGO 
BASKETBALL CLUB), BUFFALO BRAVES, INC., 
CLEVELAND PROFESSIONAL BASKETBALL 
COMPANY, PRO BASKETBALL, INC., NEW ORLEANS 
PROFESSIONAL BASKETBALI. CLUB and AMERICAN 
BASKETBALL ASSOCIATION, 


Defendants. 


Plaintiffs, by their attorneys, for their complaint 
herein allege upor iniormation and belief, except as to paragraphs 


1-5, 9-17,19,23-25, 37-42, 49 and 52-54, which are alleged upon 


knowledge, as follows: 


eas 


COUNT ONE, AS TO ALL DEFENDANTS 
[ EXCEPT AMERICAN BASKETBALL ASSOCIATION 


JURISDICTION AND VENUE 
it 
i 1. This claim arises and is brought under Sections 4 
if 

i 

and 16 of the Clayton Act (15 U.S.C. §§ 15 and 26) to recover 
i] 


‘ treble damages and the costs of Suit, including reasonable attor- 


' 


, neys' fees, for violation by defendants of Sections 1 and 2 of 

® the Sherman Act (15 U.S.C. §§ 1 and 2), and to enjoin defendants 
\ trom continuing hereafter to commit such violations. 

2. Jurisdiction is vested in this Court by virtue of 
- 28 U.S C. §§ 1331 and 1337. 

3. Each defendant transacts business or is found or 
“has an agent within this District, and the unlawful activities 

, complained of were and are being carried on in part by defendants 
within this District. : 

THE PARTIES 

: 4. This action is brought on behalf of the approxi- 

¥ eatery 160 professional basketball players who were at the time 
"this action was originally commenced all of the current active 

- players in the professional major baskecball league known as the 
' National Basketball Association (the "NBA'"), and on behalf of 

_ those players who since *' at date became active players in the 

1 NBA, and those players who in the future will become active 

| avees in the NBA prior to a final judgment in this action. 

: 5. Plaintiffs William Bradley, Joe Saldwell, Archie 

\ Clark, Mel Counts, John Havlicek, Donald Kojis. Jon McGlocklin, 
"| Mecoy McLemore, Thomas Meschery, Jeffry Mullins, Oscar Robertson, 
Westley Unseld, Richard Van Arsdale and Chester Walker are or 


| were active players with, end each was, at the time this action 


as nao 
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‘hs 14 clubs in the NBA. 
i 
i 6. Defendant NBA is a joint venture which operates a 


Mt 


i major professional basketball league in the United States consis- 
i cing of 18 members which own and operate professional basketball 
# oluhe located in 18 different home cities in the United States 
‘under franchise from the NBA. The NBA is found within this 

| District, maintaining its principal office at 2 Pennsylvania 

| Plaza, New York City. 


7. The NBA member clubs are owned and operated for a 
“oe 
. profit by the following defendants, each of which is a corporation 


‘except where noted, and is found or transacts business or is doing 
: business within this District: 


State of 
Organization or 
. Defendant Club Owners _Incorporation Club Name 


Madison Square Garden Michigan New York 
Corporation and Madison Knickerbockers 
Square Garden Center, Inc. 


. Milwaukee Professional ' Wisconsin Milwaukee 
‘ Sports & Services, Inc. Bucks 


-The Capital Bullets Maryland : Capital Bullets 
Basketball Club, Inc. . (formerly Balti- 
(formerly The Baltimore more Bullets) 

‘Bullets Basketball -Club, 

, ime.) 


‘Riko Enterprises, Inc. Pennsylvania Philadelphia 76ers 


Kings Professional Ohio Kansas City 

_ Basketball Club, Inc. Kings (formerly 
_ (formerly Cincinnati Cincinnati Royals) 
, Basketbail Club Company) 


Boston Celtics Basketball Massachusetts Boston Celtics 
‘Club, Inc. (formerly ity ' 

Trans National Comnuni- 

.cations, Inc.) 

i 


i 
! 
i 
A 


jj Detroit Pistons Basketball 
ij Company (a partnership) 

ii (formerly Zollner Corpor- 
wae 


Atlanta Hawks 

. Basketball, Inc. 

i ; 

+ California Sports, 
i, Incorporated 


* The Chicago Professional 
; Basketball Corporation 


“ Phoenix Professional 
' Basketball Club (a 
partnership) 


Golden State Warriors 


(a partnership) (formerly 
San Francisco Warriors) - 


‘Seattle Supersonics 
' Corporation 


Texas Sports Investments, 
Inc. (formerly San Diego 
Basketball Club, a 
: partnership) 


Buffalo Braves, Inc. 


Cleveland Professional 
Basketball Company 


Pro Basketball Inc. 
New Orleans Professional 


Basketball Club (a 
- partnership) 


# 
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Michigan 


Georgia 
California 
Tl.linois 


Arizona 


California 


Washing* on 


Texas 


New York 


Ohio 
Oregon 


Louisiana 


Detroit Pistons 


Atlanta Hawk 


Chicago Bulls 


Phoenix Suris 


Golden State 
Warriors (formerly 
San Francisco 
Warriors) 


Seattle 
Supersonics 


Houston Rockets 


Buffalo Braves 


Cleveland 
Cavaliers 


Portland 
Trailblazers 


New Orleans Jazz 


8. Michael Burke, Ned Irish, William Alverson, Abrahem 


*Pollin, Irving Kosloff, Joseph Axelson, Irving Levin, Robert J. 


«Schmertz, Jack Waldron, William Davidson, Fred Zollner, John 


Wilcox, Thomas Cousins, Donald Cooke, Jack Kent Cooke, William 


‘wirez, Phillip T. Klutznick, Elmer Rich, Richard Bloch, Franklin 


iMieuli, Samuel Schulman, Raymond Patterson, Robert Breitbard, 


HI 


" Paul Snyder, Nicholas Mileti, Lawrence Weinberg, Herman Sarkowsky 
lt ' 


nly 


a 


i 
: and Sam Battistone are all former or present officers or repre- 


sentztives of the management of one cf the aforesaid defendant 
club owners (in the order of the clubs as set forth in paragraph 
Ny above), and either at the time this suit was instituted or at 
se collectively constitute or constituted the total member- 
| ship of the Board of Governors of the NBA. The Board of Governors 
is a formal group of the NBA club owners which creates policy for 
ii and controls the affairs of tie NBA. 
|| CLASS ACTION 

9. Plaintiffs are representatives of a class as 

|| defined oy Rule 23 of the Federal Rules of Civil Procedure and 
| bring this action on behalf of themselves and the entire class as 

| described in paragraph 10 below (hereinafter sometimes referred 
“ii to as the "plaintiff — 

: 10. The class is comprised of all the players 

» who (1) were on the active list of or under contract to a team 

;, in the NBA as of or since April 16, 1970 and who played at least 

" one regular season or play-off game in the NBA during or since 
tl the basketball season which included April 16, 1970 and (2) in 
“ the future play at least one such game for a team in the 
- NBA prior to the date of a final judgment in this action. 
11. The class is so numerous and geographically so 
t widely distributed that joinder of all members is impracticable. 
| There are questions of law or fact common to the class. The 
ew of the representative parties are typical of the claims 
i of the class and the representative plaintiffs will fairly and 


|| adequately protect the interests of the class. 


12, Each player is, has been or, if a future player, 


i} will be a signatory to a player's contract with one of the de- 
hi 
; fendant clubs. Except for provisions as to individual compen- 


' gation and other variations which do not materially affect this 
action, the contracts are substantially identical throughout the 

- NBA. Moreover, each player is, has been or, if a future player, 

- will be subject to unii: “m *greements, cules, regulations and 
practices among defendar.::. which are, have been or will be uni- 
formly imposed upon each class member by defendants. 

13. The prosecution of separate actions by individual 

"members of the class would create the risk of: 

(a) inconsistent or varying adjudications with 
respect to individual members of the class which would 
establish incompatible standards of conduct for the 
party opposing the class, or 

(b) adjudications with respect to individual 
members of the class which would as a practical matter 
be dispositive of the interests of the other members 
not parties to the adjudications or substantially 
impair or impede their ability to protect their interests. 

14. In cor:truing and enforcing their uniform agreements, 
rules, regulations, and practices, and in taking and planning to 
take the actions described in COUNT THREE hereof, the defendants 
have acted, refused to act or will act on grounds generally appli- 
cable us he class, thereby making appropriate final injunctive 
relief or corresponding declaratory relief with respect to the 


’ elass as a whole. 
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15. The questions of law and fact common to the members 


| 
| of the class predominate over any questions affecting only in- 


“ dividual members, and the class action is superior to other avail- 


able means for the fair and efficient adjudication of the con- 

,, troversy. 

“ NATURE OF TRADE AND COMMERCE 

16. The primary business in which the defendants are 

' engaged is the public exhibition of the individual and collective 
professional basketball talents of plaintiff players. The players 
are, with rare exception, graduates of the ranks of college 
basketball who are signed to play for one of the defendant clubs, 
and whom defendants have described in the standard NBA player's 

“ contract as possessing extraordinary and umique skill and ability 

: as basketball players. 

17. Defendants' business of exhibiting major league 
professional basketball involves substantial volumes of interstate 
trade and commerce, including the following interstate activities: 
travel; communication; purchase and movement of equipment ; broad- 
casts; telecasts; edvertisements; promotions; sales of tickets 
and concession items; and negotiations for all of the above. 

18. Defendants’ aforesaid interstate transactions 
involve collective annual expenditures and receipts of multi- 
millions of dollars. 

19. The NBA for many years has been the sole or dominant 
majer professional basketball league. Major league professional 

_ basketball is a distinct market covering the United States, which 
iv ds to be distinguished from other sports and from college or minor 
| league professional basketball for many reasons, including: the 


i gules of the sport and the season during which it is played; 


“}- 


the talents and rates of compensation of the players, for whom 
i) playing is their full-time profession; the nature and amounts of 
trade and commerce involved and the appeal to and reaction of 
the public, both as spectators and as home viewers and listeners 
on television end radio. 
20. Since its inception in or about 1946, the NBA 
(including its predecessor leagues) and the other defendants and 
their predecessors have engaged in a concerted plan, combination 
or conspiracy to monopolize and restrain the aforesaid trade and 
commerce in majo- league professional basketball. The structure — 
of major league professional basketball and the NBA as the sole 
or dominant major professional league exists and has been per- 
petuated through various written and tacit agreements and con- 
certed practices and aetivicies among defendants designed: 
(i) generally tc control, regulate and dictate the termstipon 
which professional major league basketball shall be stapes in 
the United States, and (ii) specifically to eliminate competition 
with respect to the acquisition, allocation, employment and 
compensation of NBA players. The NBA players have been forced 
either to accept the antleoupecitive conditions so imposed upon 
them or to risk forfeiting their right to earn their livelihood 
as professional basketball players and thus depriving them of 
the opportunity to exploit fully their professional talents. 
21. The source of supply of basketball talent is 


found almost exclusively in the ranks of college players. The 


NBA and the other defendants, through a series of express and/ 


or implied agreements, rules, regulations and practices, have 


atin 


developed the so-called:college "player draft" which is de- 
signed to divide the market in this source of supply. Under 

the player draft, each defendant club is given the right to 
choose specific college players with whom it wishes to negotiate. 
This right is exclusive, in that if a college player for any 
reason does not wish to negotiate with or play for the de- 
fendant club =hich "owns" the rights to him, he may noc nego- 
tiate with or play for any other NBA club. 

22. Every college player who agrees t2 sign with one 
of the NBA clubs subsequent to. the player draft, and every 
already established player each year, must sign a contract 
entitled "National Basketball Association - Uniform Player 
Contract" (the "Uniform Contract"); a copy of the form which was 
used in 1970 is annexed hereto as Exhibit a The rulesof the 
NBA require that only the Uniform Contract shali be used by 
each club in sning all players. Although there are a few 
exceptions to this rule, the few players who are not bound by 
ell of the written articompetitive terms of the Uniform Con- 


tract are nevertheless injured by the anticompetitive agr>sments, 


rules, regulations and practices concertedly imposed upot: -ll 


players by defendants. 

23. Each Uniform Contract must be filed with the 
Commissioner of the NBA, who has the power to veto any player's 
centract. The Commissioner, together with the Board of Governcrs, 
is empowered to, and does, unilaterally impose fines on players 
and teams. 

24. The Uniform Contrac: provides, inter alia that: 

(a) the player shall play basketball only for 


his club or its assignees until "scld" or "traded"; 
4 


Gn 


(b) the club has the absolute right against the 
will of a playe. to sell, exchange, assign or transfer 
the Uniform Contract on the same terms to another club; 
and 

(c) if the player refuses to play for his club, 


the club may either terminate the Uniform Contract 


or seek an injunction to prevent the player from 


playing basketball for anyone else. 

25. The Unif.-m Contract also contains the so-called 
"reserve" clause. Under the "reserve" clause, if a player 
refuses to sign the Uniform Contract fer the next playing season, 
the Uniform Contract is unilaterally deemed by the club to be 
renewed and extended for the period of one year, upon the same 
terms end conditions, except that at the time this action was 
originally commenced the NBA club had the right unilaterally to 
reduce the player's compensation by 25%. 

26. The "reserve" clause was created by defendants, 
who construed and attempted to enforce the clause as a perpetual 
option or right of renewal in favor of the NBA clubs so as to 
bind the player to one club for his entize playing career. Under 
the Uniform Contract, the club has the express right unilaterally 
to keep renewing the Uniform Contract for one year for every year 
so long as the player refuses to execute the Uniform Contract. 

27. By agreement, rule, regulation and practice no N3A 
club may or will negotiate with a player who (i) has signed the 
Uniform Contract to play for another club, (ii) has refused to 
sign the Uniform Contract tendered by such other club and is thus 
under "reserve" to that club or (iii) is not playing for such 
other club but is on that club's draft list, voluntary retired 
list, suspension list, military service list, disabled orinjured 
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However, the language of the reserve clause which permits the 
| continuous renewal of an unlimited number of options was not 
‘changed. 

43. Also following commencement of this action, 
the NBA officially announced for the first time the existence of 
a "reserve compensation plan". ad that plan, no NBA team may freely 
negotiate or execute a contract with a plaver who has completed the entire 
term (including all renewal or option periods) of his contract 
with another NBA team, unless the new team pays compensation 
(in the form of money, and/or players and/or draft selections) 
to the player's old team. . The level of such compensation can be 
and is: set by the player's former team or the NBA Commissioner 
in a manner that prevents competition for the player's services. 
Thus, no player can negotiate freely with a new team for his 
services, even after his old team's renewal or option rights 
under the reserve clause have totally expired. 

44. The existence, imposition and enforcement of 
the reserve compensation plan, coupled with an option or renewal 
right of either one or more than one year's duration, has the 
identical purpose and effect as a perpetual "reserve" right in 
favor of the NBA clubs. This reserve system effectively binds 
a player to one club for his entire career, since it prevents or 
discourages other clubs from bidding for such player's services 
and fordcloses a player from competitively negotiating a contract 
with the same or a different NBA team. 

45. Even if the reserve clause contained in the Uniform 
Contract (either with or without the reserve compensation plan) 
ids not deemed to be a perpetual right of option or renewal, 


any construction and enforcement of the "reserve" clause by 


i! limiting it to a one-year (or other period) option would never- 
theless violate Sections 1 and 2 of the Sherman Act. Such a 
limited construction would still bind each player involuntarily to 
a defendant NBA club for one year ‘or other period) after the 
term of the Uniform Contract. 

46. By virtue of the game combination or conspiracy 
alleged above in COUNT ONE, no other NBA club would negotiate with 
or employ a player during this less than perpetual option period. 
Any player who would seek to negotiate with another NBA club 
after expiration of such one-year (or other) option period, and 


any such other NBA club which agreed to negotiate with such 


player, would be subjected to the same boycctt, blacklist, 


concerted refusal to deal cr other penalty customarily imposed 
by defendants to enforce their combination or conspiracy to 
moncpolize and restrain the aforesaid trade and commerce in 
professional major league basketball. Thus, in the event the 
"reserve" clause is construed to mean a one year (or any other 
period), rather than a perpetual, right of option or renewal, 
a eae would still be foreclosed from dealing with any other 
NBA club for his lifetime. 

47. However, after expiration of such one year or 
other period, a player could seek to negotiate with a rival pro- 
fessional basketball league. The existence of a rival league would 
thus enable a player to earn a livelihood in professional basket- 
ball, since under such limited construction of the "reserve" 
clause, the player might have an available escace route from 
the anticompetitive structure of the NBA. Moreover, so long 
as such a rival league flourished, the players who signed with 
teams in such League would not be forced to seek a return to the 
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NBA and be faced with its policies of boycott, blacklist and 
“concerted refusal to deal. 

48. Beginning with the advent of the ABA in 1967 and 
continuing to the present, the defendants have unlawfully com- 
bined or conspired to preserve their monopoly position and enhance 
the restraints of trade and commegce in professional major league 
basketball by using diverse predatory practices to destroy the 
ABA. All such attempts to foreclose competition from the ABA 
to date have failed. After a slow start, the ABA began to flourish 
as an independent rival league. 

49. As a result’ of the competition fostered by the 
continued independent existence of the ABA, which has provided 
the potential escape route for NBA players, certain NBA clubs 
have begun to increase the compensation of certain of the NBA 
players and prospective players above the artificially suppressed 
compensation levels in existence prior to the advent of competi- 
tion from the ABA. The mere threat of taking this escape route 
by some NBA players has led to instant increases in their 
compensation. 

£0. Having failed to destroy the ABA, defendants 
have combined or consvired in further violation of Sections l 
and 2 of the Sherman Act to foreclose competition from the ABA 
by means of an agreement with the ABA to effect a merger, consoli- 
dation, acquisition or other combination of the two leagues 
(hereinafter referred to as the merger"). Such a merger would 
have the purpose and effect of eliminating the ABA as the inde- 


pendent competitive force hereinbefore alleged. 


51. In furtherance of such combination or conspiracy, 
the defendants have taken affirmative steps to eliminate compe- 
tition from the ABA, even prior to the merger of the two leagues. 
Defendants entered into a non-competition agreement between the 
leagues and their respective clubs, pending effectuation of the 
merger, and engaged in secret eagoctectons with the ABA to 
effectuate an imminent merger of the leagues. 

52. The effects of the non-competition agreement and 
any eventual merger with the ABA will be to eliminate the salutary 


consequences, described in paragraphs 47 and 49 above, of an 


independent ABA and to magnify the existing anti-competitive 


effects of the defendants’ combination or conspiracy as alleged 


above. 
53. Plaintiffs repeat and allege the allegations con- 
tained in paragraphs 38 thre ish 40 above. 


COUNT THREE, AS 
AGAINST ALL DEFENDANTS 


54. Plaintiffs repeat and reallege the allegations 
contained in paragraphs 3 through 37, 39, 46 and 42 chrough 52 
above, 

55. Defendant ABA is a corporation organized under the 
laws of the State of Delaware, and is found or transacts business 
or is doing business within this District. 

56. The ABA operates a major professional basketball 
league in the United States, in competition with the NBA, which 
consists of 10 members which own and operate professional basket- 
ball clubs located in 10 different home cities in the United 


States under franchise from the ABA. 
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57. Defendants’ plan and scheme to effectuate a non- 
competition agreement and merger between the NBA and ABA consti- 
tutes a combination or conspiracy in restraint, and each overt 
act of defendants tc consummate the same constitutes a restraint, 
of trade and commerce in professional major league basketball in 
violation of Section 1 of the Sherman Act, and constitutes an 
attempt to monopelize and a combination or conspiracy to monopo- 
lize, and if consummated would constitute monopolization, of such 
trade and commerce in violation of Section 2 of the Sherman Act. 

58. The NBA and ABA are the sole competitors in pro- 
fessional major league basketvall, which is a highly concentrated 
market in the United States. Consummation of the merger would 
eliminate all actual and potential competition between the NBA 
and ABA, including competition in the acquisition, allocation and 
employment of plaintiff players and of all prospective major 
league professional basketball players. Effectuation of the non- 
competition agreement would eliminate all such actual and potential 
competition prior to a formal merger. 

59. Consummation of the merger would give the NBA 
control of 100% of the market of professiotal major league basket- 
ball, and thus permit defendants freely to continue the unlawful 
practices alleged above in COUNTS ONE and TWO, 

60. Consummation of ‘1e merger and effectuation of the 
non-competition agreement should be preliminarily and permanently 
enjoined, since the former will cause and the latter is causing 
irreparable injury to plaintiff players, for which there is no 


adequate remedy at law. 


| 


' fendants, 


WHEREFORE, plaintiffs demund judgment against de- 
as follows: 
1. With respect to the f‘rst and second counts: 
(a) declaring defendants' combination or 
conspiracy to be unlawful under Sections 1 and 
2 of the Sherman Act; . 
(b) preliminarily and permanently enjoining 
defendants from continuing to violate Sections 1 and 
2 of the Sherman Act by means of the acts alleged 
herein or by any other means which would prevent 
plaintiff players from freely negotiating with any 
professional basketball club of their choice when they 
enter the NBA and at the end of their current contracts, 
without giving effect to any alleged draft right, 
player list right, option or renewal right contained 
in the "reserve" claus:, or the NBA's so-called 
reserve compensation plan; 
(c) for treble the .nount of damages suffered 
by plaintiffs as a result of the violations of the 
Sherman Act alleged herein; and 
(d) for the costs of this action and reasonable 
attorneys' fees; 
2. With respect to the second and third counts: 
(a) declaring defendants' plan and scheme, and 
all steps taken pursuant thereto, to effectuate (i) a 
merger, consolidation, acquisition or combination by 
any means, by or between the NBA and ABA or its member 


clubs, and/or (ii) a non-competition agreement between 
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the NBA and ABA or their respective clubs, and 
such agreemen: itself, tc be unlawful under Sections 
1 and 2 of the Sherman Act; and 

(b) preliminarily and permanently enjoining 
defendants, their agents, servants, officers, employees, 
attorneys and all persons acting in concert with chem 
from taking any steps in furthezance of an attempt to 
effectuate or consummate any such non-competition 
agreement, merger, consolidation, acquisition or 


combination; 


(c) for the costs of this action and reasonable 
attorneys’ fee. 
3. Such other and different relief as may to the 


Court seen just and proper. 


Dated: New York, New. York 
October » 2975 % 


Peter Gruenberger 
A Member of the Firm of 
WEIL, GOTSHAL & MANGES 
767 Fifth Avenue 
"New York, New York 10022 
(212) 758-7800 
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NATIONAL BASKETBALL ASSOCLATION 
UNIFORM PLAYER CONTRACT 
(Revised Form 8-29-68) 


ATTACHED TO ORIGINAL 
COMPLAINT 


i 
UN TED STATES DISTRICT COURT 

;| SOUTHERN DISTRICT OF NEW YORK 

[Teer e newman Rate eee nn nnn mene “-x 
OSCAR ROBERTSON, et al., individually: 
lland as representatives of all present 
land future active players in the 
getsonet Basketball Association, 


! 70 Civ. 1526 
i Plaintiffs, : (RLC) 


ye 
iH 
it 
i 
uh 


“~against- 

i STIPULATION - 
|: NATIONAL BASKETBALL ASSOCIATION, AMENDMENT AND 
jet al., SUPPLEMENT TO 
i ; CLASS. ACTION 
‘ Defendants. COMPLAINT 


WHEREAS, at the time this action was commenced 


"i the then fourteen member teams of the National Basketball 
{I 


i} Association ("NBA") were named as defendants; and 


i WHEREAS, since the commencement of this action 
il 
\, certain of such fourteen teams of the NBA have changed 


i P : : 
| Ownership and/or shifted location and three new member teams 


I of the NBA have come into existence, making the total number 


ii of NBA member teams seventeen; and 

WHEREAS, since the commencement of this zction the 
f number of member teams in the defendant American Basketball 
f Sedociecida has been reduced from eleven to ten; and 

| WHEREAS, the parties hereto have stipulated that 
all individual deCendaine originally named except Ned Irish, 


i f 
| be dismissed from the action and they desire now to correct 


| 


1 ° : ° : * « : 
aes omission of Mr. Irish from that stipulation of dismissal; 


and ‘ 


SOS 


WHEREAS, the present defendants in this action have 

; 2greed to permit plaintiff to file an amended and supplemental 
| 
; complaint so as to add as parties the three added member tears 


and the new entities arising by changes in ownership or of 


location, and to dismiss the action as to Mr. Irish, upon the 


terms and conditions set forth herein; . 


IT IS HEREBY STIPULATED AND AGREED by and between 


the attorneys for the respective parties herein that: 


1. Pursuant to Ruie15 (a) and (d) of the Federal Rules'| 


of Civil Procedure, the complaint be and the same is hereby 


* amended and supplemented in the following particulars only: 
(a) The full caption of the case shall ve 


‘| amended so as to read: 


DLEY, JOSEPH CALDWELL, 
; NTS, JOHN HAVLICEK, : 
i; DONALD KOJIS, JON MCGLOCKLIN, MCCOY MCLEMORE, 7 civ. 
i; THOMAS MESCHERY, JEFFREY MULLINS, WESTLEY UNSELD, 21526 
i: RICHARD VAN ARSDALE and CHESTER WALKER, individually (RLC) 
and as representatives of all present and future 27 
| active players in the National Basketball Associa- AMENDED 
14 tion, : “AND 
Plaintif€s - _ SUPPLE= 
*MENTAL 
; ' CLASS 
| NATIONAL BASKETBALL ASSOCIATION, a #oint venture, “ACTION 
MADISON SQUARE GARDEN CENTER, -INC., MADISON SQUARE COMPLAINT 
GARDEN CORPORATION, MILWAUKEE PROFESSIONAL SPORTS : ; 
; & SERVICES, INC., THE CAPITAL BULLETS BASKETBALL | 
CLUB, INC. (formerly THE BALTIMORE BULLETS BASKET- 
' BALL CLUB, INC.), RIKO ENTERPRISES, INC., KINGS | 
PROFESSIONAL BASKETBALL INC. (formerly CINCINNATI | 
BASKETBALL CLUB COMFANY), BOSTON CELTIC BASKET- | 
BALL CLUB, INC. (formerly TRANS NATICNAL COMMUNTI- 
CATIONS, INC.), ZOLLNER CORPORATION, ATLANTA HAWKS 
BASKETBALL, INC., CALIFORNIA SPORTS, INCORPORATED, | 
THE CHICAGO PROFESSIONAL BASKETBALL CORPORATION, j 
PHOENIX PROFESSIONAL BASKETBALL CLUB, GOLDEN ; | 
| 
i 
| 
| 
} 
! 
| 
| 
| 
\ 


~against- 


STATE WARRIORS (formerly SAN FRANCISCO WARRIORS) , 
SEATTLE SUPERSONICS CORPORATION, TEXAS SPORTS 
INVESTMENTS , INC. (formerly SAN DIEGO BASKETBALL 
CLUB), BUFFALO BRAVES, INC., CLEVELAND PROFESSIONAL : 
BASKETBALL COMPANY and PRO’ BASKETBALL, INC., and 


i AMERICAN BASKETBALL ASSOCIATION, 
Defendant 


ShL 


(b) The list of defendants in paragraph 7 


shall be amended so as to read: 


Defendant Club Owner 


Madison Square Garden 
Corporation and 
Madison Square Center, 
ine. 


Milwaukee Professional 
Sports & Services, Inc. 


The Capital Bullets 


“4 Basketball Club, Inc. 


(Zormerly The Balti- 
more Bullets Basket- 
ball Club, Inc.) 


Riko Enterprises, Inc. 


Kings Professional 
Basketball, Inc. 
(formerly Cincinnati 
Basketball Club 
Company) 


Boston Celtics 
Basketball Club, Inc. 
(formerly Trans 
National Communi- 
cations, Inc.) 


Zollner Corporation 


Atlanta Hawks 
Basketball, Inc. 


California Sports, 
Incorporated 


The Chicago Professional 


Basketball Corporation 


Phoenix Professional 
Basketball Club 


Golden State 
Warriors (a 
partnership 


State of 


Michigan 


Wisconsin 


Maryland 


Pennsylvania 


Ohio 


Massachusetts 


Indiana 


Georgi 
California 
Illinois 
Arizona 


California 


Organization or 


incorporated 


- boston 


New York Knicker 
bockers 


Milwaukee Bucks 


| 
! 
Club Name | 
r 
| 
| 


Capital Bullets 
(formerly Balti- 
more Builets) 


| 


Philadelphia 76ers 


Kansas City- 
Omaha Kings 
(formerly 
Cincinnati 
Royals) 


Celtics 


Detroit Pistons ! 

Atlanta Hawks 
| 

Los Angeles Lakers 
i 


Chicago Bulls 


Phoenix Suns 


-Golden State 
Warriors 
(formerly San 
Francisco 
Warriors) 


State of 
Orgarization or 
‘Defendant Club Owner Incorporated Club Name 


Seattle Supersonics Washington Seattle Super- 
sonics 


"Texas Sports Texas Houston Rockets 
"Investments, Inc. (formerly San 

i! (formerly San Diego Diego Rockets) 

i| Basketball Club, 

a partnership) 

|| Buffalo Braves, Inc. New York Buffalo Braves 


iH 

i! Cleveland Professional Ohio Cleveland 
i Basketball Company Caveliers 
in 


ii Pro Basketball Inc. Oregon Portland 
" Trailblazers 


(c) Paragraph 8 shall be amended, by spiaste 
| the description of the following named individuals as 

I "Defendants" and by adding three names, so as to read as 

H follows: 


"8. Ned Irish, William Alverson, Abraham Pollin, 


A ixwise ko. ‘*£, Joseph Axelson, ‘Robert J. Schmertz, Jack 

l| Waldron, Fred Zollner, John Wilcox, Thomas Cousins, Jack 

| Kent Cooke, Phillip T. Klutznick, Elmer Rich, Richard Block, 
i) Franklin Mieuli, Samuel Shulman, Raymond Patterson, Robert 

! Brietbard, Peul Synder, Nicholas Mileti and Herman Sarkowski 


4 ‘ ; 
i! are all former or present officers or representatives of the 


i] 


i management of one of the aforesaid defendant club owners (in 
: F i 


" the order of the clubs as set forth ia paragraph 7 above), 


and either at the time this suit was instituted or at present 


| 


| collectively constitute or constituted the total membership 
of the ‘3oaru of. Governors of the NBA. The Board of Governors 


| 
is a fo-mal group of the NBA club owners which creates policy 


M 
| for and controls the affaixs of the NBA. 


‘(d) The number "14" shall be amended so as 


hy 

ito read "17" each time it appears in paragraphs 5, 6 and 10. 
iH 
i (e) The number '11"' shail be amended so as to 
os "10" each time it appears in paragraph 52. 


2. This action shall be dismissed as to defendant 


les Irish, without ives and without costs to any party. 


3. Plaintiffs within twenty days of the entry of 
this stipulation order by this Court, shall cause a copy of 


-he amended and supplemental complaint reflecting the 
ae set forth above to be ser’ ed upon all parties which 
if 
‘| heretofore have appeared in this action by serving counsel 
bese record and upon the new parties here added as pee ee 


ii by service of process in accordance with applicable law. 


i; Dated: New York, New York WEIL, GOTSHAL & MANGES 
i March 8, 1974 
‘ 


ele Nae 
A Member of the Firm 
Attorneys for Plaintiffs 
767 Fifth Avenue 

New York, New York 10022 
(212) 758-7800 


By 


SIMPSON, THACHER & BARTLETT 


ane Sty ; Pe 

ye het Ad. hae 

r Member of the Firm 
Attorneys for Defendants 
Madison Square Garden Center, inc. 
Madison Square Garden 
Corporation and Ned Irish 
1 Battery Park Plaza 
New York, New York 10004 
(212) 483-9000 


597 


ROTH, CARLSON & SPENGLER 


i 


“f ‘far~ 
4 eed 


Pe MR cat 

sy Aetet] f, 
“/ A Member of the Firm 

Attorneys for Defendant 

American Basketball Association 

260 Park Avenue 

New York, New York 10017 


. (212) 682-4444 


i 


WSO ORDERED: (“lccu ( (2.11T4 
: ' 


PROSKAUER, ROSE, GOETZ & 
MENDELSOHN 


A Mefiver of the Firm 
‘Attorneys for Defendant 
National Basketball Association, 
et al. 

3@0 Park Avenue 
New York, New York 10022 
(212) 593-9000 


MAILED ) 


DEL'Y " 


W.,G.& M. 


' September 24, 1975 


David J. Stern, Esq. 
Proskauer Rose Goetz 


& Mendelsohn 
300 Park Avenue 
New York, New York 1002 
e: Robertson v CNBA 


“2 ena tenn AM SR 


Dear David: 


I am tui la form of Second Amended 


Complaint. The main changes are \to add parties and two 
claims (reserve compens tion and/player salary information 
exchange). I have also Suggestéd’ some changes in Language 


that seem to be called for~based on the discovery had to 
date. 


Please let me ‘know, your jviews on this before too 
long. 


Here are the chang 


1. Caption -- change-spelling of players' 
- first names and add new Det.oit and 
New Orleans. 


Numbering changesyin introduction paragraph. 


x 


14 -- slight conforming change to correspond 
more to class notite. : 


15 -- spelling changes. 
{6 -- change 17 to 18 teame, 


17 -- Detroit and New Orleans changes, plus 
slight spelling and conforming changes. 


GO] 


David J. Stem, Esq. -2- September 24, 1975 


Fi 


Add Burke, Levin, Don Cooke, Davidenn, 
W. Wirtz, Yeinberp, Sarkowsky. and 
Battistone as Board members. 


{710 -- conform class designation to notice. 
113(b) -- typo change in "“adjucications" 

122 -- change to reflect the fact that the 
form of Uniform Player Contract has changed 
since the institution of this lawsuit. 

{25 -- change in last clause of last sentence 
to take account of your claim that it was 

not a perpetual reserve at least after 
September 2, 1971. 


926 -- in second sentence, change “According 


to defendants” to "Under the Uniform Contract." 


127 -- add reference to player lists. 


New 128 -- player salary exchange which 
causes renumbering of all subsequent 


paragraphs. 


$36(b}--- fs new in part, pickine up part 


of old 935(h), and §36(c) type change in 
"clause", : 


136 (d)(e) and (h)-- add reference to player 
lists. 


$36(1i)-- is new referring to tampering 
and fines. 


{36(k) -- is new referring to exchanre of 
player salary information. 


739 -- is changed to make the charge more 
specific, 


"41 -- contains numbering changes. 


{42 -- is new regarding the chanpe of 
September 2, 1971. 


143 and 944 -- are new referring to the 
reserve compensation plan, 


145 -- contains lanruage conforming it 
to 1942-44, 


%, 


David J. Stern, Esq. -3- September 24, 1975 


24. 954 -- contains numberinp changes. 
25. We have eliminated the State Law counts. 
26. The Wherefore clause has been chanred to 


conform to other changes and deletions. 


As we have discussed, I do not wish to make 
ummecessary motions to the Court. But if you cannot agree 
to the form of the amendment, let fie know soon which way 
you want to go, I cannot avoid making the motion. 


Sincerely, 


PG/rh 
Enclosure 


APPEL 
WILMUR HM. PRIEDMAN 
CHARLES LonkeR 


. | GI3 


PROSKAUER RosE Goetz & MENDELSOHN 
300 Park AVENUE 


= WILLIAM R. ROSE 
STEPHEN R RAYE NEw Yorx. N.Y. 1co22 . 


IRA H.LUSTOARTEN a (3675-1931) 
MARVIN DICKER 
SAUL O. KMAMER TELEPUONE: (212) 5e3-9000 


HOWARD LICHTENSTEIN ROBERT M. KAUPMAN JOSEPH M. PROSKACER 


VAMES J. PULD 
GEORGE M SHAPIRO 
GERALD SILFEPT 


HONALD S. SCHACHT 


MOKTON M. MANERER WRITER'S Dit 2cT DIAL NUMBER 
ARON FO KAT?Z 


1930-1971) 


WILLIAM P HIGGINS. JR JERROLD ZIESTELMAN 


EDWAKD SILVER 
PHILIP J. HIRSCH 
Jacose IMLERMAN 
ROPERT DILLOF 
GEORGE GO GALLANTZ 
ROBERT J. LEVINSOUN 
ANDREW D HEINEMAN 
BERNARD GOLD 

RUTH G. SCHAPIRO 
KLAUS EVPLER 
HOWARD A. SHAPIRO 


DAVID L.GOLUNLATT ren A oeere 
A JHLA 

YALE M.GELLMas 593-9310 ig2s-1972) 
ARNOLD J. LEVINE 

HOWARD W®. LEPKOWITZ 
BERNARD TANNENDAUM 
HARVEY F PE SJAMIN 
hiae 8 dates CABLE: ROPUT 
DaviD J. STERN tT : 

asEvEN s serine BLEX: ITT 421178 
MICHAEL &. CARDOZO wu tas3sa 
L. ROMERT BATTERMAN j 


RTIN F.OVPRNHELS ° N 
Alan '$.ROSENBERD.  Paut MezPsrtis October 3, 1975 


LARRY M. LaViNSKY 


LAWRENCE J. ROTHERE TRO 


Peter Gruenberger, Esq. 
Weil, Gotshal & Manges 

767 Fifth Avenue 

New York, New York 10022 


Re: Robertson v. NBA 


Dear Peter: 


I write in response to your letter of September 
24, 1975 with respect to the proposed second amended 
complaint. 


I believe that it was in early August that you. 
first told us that you intended to amend your complaint to 
add the new Detroit and New Orleans entities as parties 
defendants and to add allegations about certain other NBA 
practices. Thereafter, I told you that you should prepare 
such an amended complaint and we would probably consent to 
the amendment. 


Frankly, in light of certain information which 
became available to us during the three months of discovery 
that had occurred to that point, we were considering the 
assertion of claims against present and additional parties 
to the action. 


However, as you know, Judge Caster has fixed a 
February 1, 1976 cut-off date for discovery and a May 3, 1976 


. ad wis a : + 


. 


Peter Gruenberger, Esq. October 3, 1975 


trial date. Accordingly, we cannot consent to the filing of 

an amended complaint at what has become a relatively late 

stage in the litigation. If you desire to amend your complaint 
in the form proposed, I suggest you make an appropriate motion. 


Si rely, 


‘ 


David J. Stern 


ees 


MAILED 
DEL’Y 7 


Metober 6, 1975 


Pavid J. Stern, Esq. 
Proskauer Rose Coetz 
*; Mendelsohn 
390 Park Asvenue 
“ev. York, New York 10022 
. NBA 


Near Navid: 


This is in res SS pa f/rouir Letter of Oetober 3 
1975 rerardinz our prorosdgeednd amenilel complaint 


You will recall : was not until late June that 
0 tite in: ‘ch ,lie the first and only eocument 
qn plan. Jater, we uncovered 
ts. “We could not depose an7- 
one ‘\thade practices until Si Courdine' 3 
aepiaicion was “{ Walter Kennedy was ‘Ieposed 
as to these eatenes only thret~weol:a aco for the First (:t'3e, 
and as you know, we had him for one short day and have not 
Sinished as to these matters. Claarly, 7 was not eoine te meke 
allerations without any basis in’ fact for then. The dJenasitions 
and additional documents vou lrAy% finally produced providos that 
hasis in fact. 


It seems incredible you wwwld agree to Ler the 
class notice go out, based esc Sas Cour’:'s annroval, thich 
notice contains reference to restraints but which restraints you 
will not arree should be the subject of an amendzent. 


G0 & 


David J. Stern, Esq. October 6, 1975 


It is obvious to me that since no new discovery 
will be required by our proposed amendment and that you 
were prepared to agree to an amendment withoat motion practice 
a few weeks apo -- as late as a September mectineg in your 
office -- your new position is a stonewalling tactic, having 
nothine to do with che merits but designed simply to make 
life unbearable for all of us. 1 do not understand how Judre 
Carter's trial schedule, which you knew was imminent, would 
give you a basis for changing your mind and putting us all to 
the task of unnecessary work. 


I pray that you will reconsider vour position in 
light of the facts, Rule 15 F.P.C.P. and avoidance of the motion 
practice you are forcing me to ur” “take without reason. 


Sincerely, 


PG/rh 


PROSKAUER RosE Goetz & MENDELSOHN 
200 PARK AVENUE 


aur L ROSE STEPHEN R KAYE . Wor ; 2 WILLIAM R. ROSE 
WALTER MENDELSSOHN STANLEY KOMAROPP NEw ORK, N.Y. 10022 


ALPRED APPEL TRA H. LOSTOARTEN (1075-1931) 
WILBUR H PRIEDMAN MAKYIN TICKER i ¢ 
CHARLES WAKER SACL O. KRAMER TELEPHONE: (212) 593-9000 
HOWARD LICHTENSTEIN «|| -RODERT &. KAUFMAN VT JOSEPH M. PROSKAUER 
JAMES J PULD RONALD $. SCHACHT : (1030-19071) 
GEORGE M SHAPIRO MORTON M. MANEKER WRITERS OFRECT Oral IMDET 
GERALD SILHERT AHON 1. KATZ ° Soe 
WILLIAM POMNIGGINS, JR. JBPOLD ZIFSELMAK ort 
EDWARE: SILVEK DAVID 1. GOLUPLATT GQO2G%) Sacer dani ei oti 
PHILIP J. MIRSCH YALE H.ORLLMAY ~ 9 ord 31 0 {1925-1972} 
JACOB IMDERMAN ARNOLD J. LEVINE 
ROBERT DILLOF HOWARD N. LEPKOWITZ 
GEGeG? O GALLANTZ BERNARD TANNENBAUM 
ROBER) J. LEVINSOHN HARVEY 2 DENJAMIN 
ANDRE® D. HEINEMAN ALAN $.JAPFE CARTE. ROVUT 
BERNARD GOLD DAVID J. STERN : 
RUTH G. SCHAPIRO STEVEN J. STEIN RRLEX) thd Gettrs 
KLAUS EPPLER MICHAEL a.CARDOZC 
HOWARD A. SNAP/RO L. ROBERT HATTERMAN . 7 
MARTIN J.OPPENHEIMER HOWARD L.GANZ 
ALAN S$. ROSENBERG PAUL Uf. EPSTEIN . 
LARRY M.LAVINSKY LAWRENCE J. ROTHEMBERG Oo 

ctober 


Peter Gruenberger, Esq. 
Weil, Gotshal & Manges 

767 Fifth Avenue 

New York, New York 10022 


Re: Robertson v. NBA 
Dear Peter: 


This is in response to your letter of Octoner: 6, 
1975, dealing with your proposed second amended complaint. 


Your preference for a stipulation permitting you 
to amend the complaint; as opposed to your having to make 
a motion, is understandable. I have no quarrel with your 
attempts, as an ‘*vocate, to broaden the allegations of the 
complainc and t i new parties. 


I woula uave hoped, apparently in vain, that you 
would understand my position that such an amendment would 
involve additional work to prepare this case for triai. I 
thus told you that I could not at this point in the litigation, 
consistent wit: my obligations to my clients, consent to 

uch an amendment, and I am achering to that position. 


While your statemeny that my rousition is "incredible" 
merely amuses me, I am offended Ly your accusation that my 
position is a “stonewalling"tactic designed to make life un- 
bearable for all of us. I have always discharged my duty of 
representing clients with great sensitiv’ ry to my obligations 
as an officer of the court and am happy tv place before the 
scrutiny of the Court my firm's entire conduct of this 


Pecans : UO i 
a "e« Peter Gruenberger, Esq. October 7, 1975 


be 


litigation, particularly the cooperative effort involved 
in discovery to date. 


In light of your firm's similar good faith efforts 
in the conduct of this case, I am inclined to attribute 
your intemperate remarks to the press of a case which has 
lawyers at both of our firms working to the limit of their 
endurance, but I nevertheless felt it necessary to record 
my objection to those remarks. 


, jo~ee 
David J. Stern 


LOS ANGELES OFFICE 


Seattle SuperSonics + 


221 


April 12, 1974 


Commissioner ‘We 


Two Pennsylvania Plaza, 
New York, New York 10001 


Dear Walter: 
In an effort to avoid a 
you and/or the league, 


in advising me in writing 


a 


1. Under‘what differ 


a "Pree Agent"? 


Is a team that 
any imposition 
Commissioner? 


This request is being ma 

a few "Free Agents" 

the case, it may be tt 

ted, especially :-if it caus 
I do not want to be confron 
of what lg cin’ 

conspired agair 

expense in pick 

‘fore, a direct reply would 
not be ambiguous. 


Samuel Schulman 


$s/ith 


ces. Zollie Volchok 


© (212) 277-2715 « 


EST HARRISON STREET - SEAT 


lter Kennedy 
National Basketball Associ 
Suite 2010 


Racquet Clubs of America - 


emene 
uli 


d,1f 


TLE, WASHINGTON $8119 


ation 


future misunderstandings with 


: eee appreciate your cooperation 


tha 


eas 


as to £ollowing: 


umstances is a player 


“subject to 
he league and/or 


aa 
Se 
- 
ie 


ecause 
their 


I believe 
sesvices. 


there will be 
If, such is 


to jump to the ABA. 
with a repeat verformance 
when you and the league 
subjected us to tremendous 
innocence. There- 
be appreciated. I ho you will 


pe 


arg 


Los Angele 


or 
(32 


U 


1001 Century Park East eo 2, Ca. 9090GT 


FNI Communications 


7 , F ) 
NATIONAL BAS} ETBALL ASSOCIATION 
Two PENNS YUVANIA PLAZA « Sure 2010 - NEW YORK. N.Y. 10001 > 212-594-3000 


— 


- . 


* OFFICE OF THE COMMISSIONER - : April 26,1974 


Mr. Samuel Schulman 

First Northwest Industries of America 
1801 Century Park East, Suite 2301 
Los Angeles, California 90067 


Dear Sam: 
This is in reply to your letter-of April t2th. 


First of all, I'm sorry that every dispute seems ari out of 


e t 
conspiracy. I can only assure you that |] Rave never "conspired agains 
Seattle" or anyone else, 


r 


I would like first to answer your question numbered 2. Assuming a player 


K 
has signed an NBA Uniform Player Contract in its rrent form, then, 


cu 
uoor the expiration of the contract's stated term, the team has an Option to 


renew the contract for one year at no less than the same comnensation as 
the last prececing season, provided thet certain rormalities -- such as 
contract tender by a certain cate ~— are complied with. If a team exercises 
its opticn, and the player plays during the opticn year without having signed 
a new contract, the player becomes a Free agent at the expiration of the 
option season. He then has the right to barcain Freely with all clubs and is 
free to sign with any NBA team, : 

The primary objective of tiie NBA is to present a schedule of basketball 
games among teams which, so far as possible,, 2 comoetitive with one 
another on the basketball court. Therefore, whenever @ player, at the 
expiration of his cotion year, signs with another Nea team, it has seen 
and will be the Cuty of the two teams involved to assess thea imoact which 


fore 


that signing has unon that Primary objective of tha NEA, This includes 


assessing not only the inimeciate effect of the movament of a player from 
one team to another on earthy of the ovo teams ang thetr respective players, 
but also the possibility thar ihe uncompensated loss of a particular player 
might discourage the financial investments which teams in the NGA are 
expectcd to make in securing and developing talented Dasketball players, 


=x 
{_ mr. Samuel Schulma.. 
. \ April 26, 1924 
Page Two 


“This system has worked well, and teams involved in such player movement 
have heretofore boen able to resolve the comoensation question without my 
participation. However, if a dispute over compensation between two NSA 
teams cannot be resolved between those two teams alone, the dispute can 
then be placed before me, in accordance with the --ovision of Paragraph 24(c) 
of the NBA Constitution that "The Commissioner shall have full, complete an 
final jurisdiction of any dispute involving two or more Members of the 
Association," 


— 


I should make clear that the procecures outlined above contemplate ine 
Commissicner's participation only after (1) a player has been signed by 
@ second team and (2) the tworteams are unadle to agree upon what, if any, 
compe: sation is required. Moreover, once a disoute has been submitted 
to me, an award of comcensaticon would not be inevitable; it may be that in 
considering all relevant factors including those discussed above, I would 
award no compensation atall. It should also be understood that any award 
I make under such circumstances would in mo event affect the validity of 7 
_the contract between the player and his new team. i 


I have noted your use of the word "penalty." For the reasons I have already 
stated, any such avard that I would make would not 02, and woul not be 
intended or designed to be, a penalty. 


The answer to ur question numbered 1 may be found in NSA By-Law 1.14 
2 2 2 

(page 103). [am simply not able to foresees every set of circumstances 
under which a player may become a free agent. If you have/any specific case 
in mind cther than the one | have assumed in answer to yor question numbered 

x 
2, please give me the facts and 1 will try to give you an Answer that at least 1 
consider unambiguous. a 


WK/ch 


cce/NBA Board of Governors 


~ 
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NOTICE OF PENDENCY OF CLASS ACTION 
OFFICE OF THE CLERK 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., 


Plaintiffs, : 70 Civ. 1526 
(RLC) 
~against- 
L 


NATIONAL BASKETBALL ASSOCIATION, 


Defendants. 


TO ALL PERSONS WHO ARE NOW OR AT ANY TIME 
HAVE BEEN ACTIVE PLAYERS FOR MEMBER TEAMS 
IN THE NATIONAL BASKETBALL ASSOCIATION 
SINCE THE PLAYING SEASON WHICH INCLUDED 
APRIL 16, 1970 
Pursuant to Rule 23 of the ~ deral Rules of Civil 
Procedure, you are hereby notified: 
There is now pending in this Court (before the 
Honorable Robert L. Carter) a civil action for money damages 
(trebled) and injunctive relief brought by present and former 
players in the National Basketball Association (the "NBA") 
based on alleged violations of the federal antitrust laws 
(Sections 1 and 2 of the Sherman Act). The violations 
are agreements, combinations and conspiracies among the 
defendant professional basketball leagues and teams (as 
described below) to restrain competition for the services of 


professional basketball players in the ‘orm of (a) past and 


present intra-league restraints betw among the 


G/> 


NBA and its member teams, and (b) past and present inter- 
league restraints between and among the American Basketball 
Associacion (the "ABA"), the ABA's member teams, the NBA 
and the NBA’s member teams. 

The complaint filed in this action seeks an award 
of trebled money damages, injunctive relief, reimbursement 
of litigation costs and an award of attorneys’ fees on behalf 
of the named plaintiffs and the members of the class 
(described below) against the NBA and certain of its member 
teams for injury caused by, and future injury that may result 
from, the alleged intra-league restraints. The intra- 
league practices challenged in the action include the college 
draft, the "reserve" or “option” clause, the NBA policy or 
practice under which one member team in the NBA is compensated 
by another NBA team when a player signs a contract with that 
other NBA team after the player achieves "free agent” status, 
boycotts, blacklists, Uniform Player Contracts and other alleged 
agreements among the NBA and its member teams. ‘The complains 
seeks the same relief against the NBA, certain of its member 
teams and the ABA (but noc for money damages against the ABA) 
for injury caused by, and the future injury that may resui: 
from, the alleged restraints. The alleged inter-league 
restraints include the proposed 1970 and any other merger s~ 
combination between or among the NBA, its member teams, the 
ABA and its member tcams, and any non-compotition apreements 


between or amonr them. 


yee 


The period for which damages are sought by the 
complaint on behalf of che named plaintiffs and each class 
member is April 16, 1966 through the date of a final judgment 
in this action. 

The defendants have denied the material allegations 
of the complaint and have denied Liability. 

The named plaintiffs in this action are Oscar 
Robertson, William Bradley, Joseph Caldwell, Archie Clark, 

Mel Counts, John Havlicek, Donald Kojis, Jon McGlocklin, 
McCoy McLemore, Thomas Meschery, Jeffry Mullins, Westley 
Unseld, Richard Van Arsdale and Chester Walker. 

On February 14, 1975,. and Septemberl5, 1975 the 
Court entered orders under Rule 23 of the Federal Rules of 
Civil Procedure determining that: (1) this action shall be 
maintained as a class action under Rule 23(b)(1) of the Federal 
Rules of Civil Procedure; (2) the 14 above named plaintiffs 
will fairly and adequately represent the class; (3) this Wocice 
should be sent to the class; and (4) the class on whose behalf 
this action is being maintained is as follows: 

é persons who (1)*were on the active 

list of or under contract to a team in the 

NBA as of or since April 16, 1970 and who 

played at least one regular season or play-off 

gare in the NBA during or since the basketball 

season which included April 16, 1970 and (2) in 

the (future olay at st cne such game for a 

team in the NSA prior to the date of a final 


judmmenc in chis cstion. 


| i 


This notice is being sent to you in the belicf 
that you may be a member of the above class of plaintiffs, 


whose rights will be affected by this litigation. 


THIS NOTICE IS NOT TO BE UNDERSTOOD AS AN EXPRESSION OF ANY 
OPINION BY THIS COURT AS TO THE MERITS OF ANY OF THE CLAIMS 
OR DEFENSES ASSERTED BY PLAINTIFFS OR DEFENDANTS, but is sent 
for the sole purpose of informing you of the pendency of this 
litigation so that you may make appropriate decisions as to 
steps you may wish to take in relation to this litigation. 
All opinions and rulings of the Court are a matter 
of records, and they, together with the pleadings and other 
papers filed in this action, are available for inspection in 
the office of the Clerk of this Court, or at the offices of 
Lawrence Fleisher, Esq., 15 Columbus Circle, New York, New 
York or at the office of the following counsel of record for 
the class representatives: Weil, Gotshal & Manges 
767 Fifth Avenue : 
New York, New York 10022 
(212) 758-7800 


Attention: Ira M. Millstein or 
Peter Gruenberger 


(Such counsel will answer any inquiry regarding this action 
that you may have). 

Each member of the class is hereby notified that: 

(a) each member of the class will be represented 

attorneys for the class representatives, 

Licaticen is made as described in (¢c) below; 
each member of the class will be bound by an 
vorable or unfavorable, on the merits 


litisated in this action: 


/@ 


(c) if any class member desires to be represented 
separately by counsel of his own choice at his own cost, he 
may (solely at his own cost) file an application to the Court 
for leave to intervene as a party plaintiff or otherwise 
become a party to the litigation; and 

(d) members of the class will be subject to orders 
and notices of the Court, and by order of the Court certain 
members will be required on the motion of the NBA to produce 
documents and appear in person to give pre-trial deposition 
testimony. 

This notice shall be sent on or about November 1, 
to each new class member, and sent on or about each November 


thereafter prior to a final adjudication on the merits in this 


action to further new class members. 


Dated: New York, New York 
September 19 , 1975 


Clerk 

United States District Court 
Southern District of New York 
Federal Courthouse 

Foley Square 

New York, New York 10007 


MEMBER NATIONAL BASKCTBALL ASSOCIATION 
MEMORIAL AUDITORIUM « MAIN ANO TERRACE « DUFFALO. NEW YORK 14202 


LUE ALO “PAUL L SNYDER 


BLAVES ; y _ PAESOENT 


January 29, 1973 


Mr. Walter Kennedy, Co 
National Basketball 

2 Pennsylvania Plaza, Suite 
New York, New York 10001 


Dear Walter: 


I thought I would send you this letter with a copy to our varicus 
Governers, to confirm the conversation that we had in New York 
this past week. 


During the three seasons that 
Basketball Association, two th 


I have been a member of the National 
ings have become very obvious: 


ie) If the three expansion teams a~e go‘ns to continue dr 

the top three or four college seniors each year, they 

go bankrupt before they are able to build a winning team, 

very obvious that our three expansion teams, by drafting the to 
three or four college seniors each year, have had to bear the mai 
part of the ridiculous rookie salaries that heve been forced so 
because of bidding hetween the two leagues If we are going to 
generate enough income to pay these very hizh Salaries, we must 
able to develop teams that are competitive with the rest of the 

A partial solution toward a more balanced league might be a profes- 
Sional draft whereby each team would freeze eight players and our 
teams be allowed to draft players from those players available in 
this professional draft (similar to the National Hockey League). 


2.) I am concerned that the NBA has given so little help in making 
each of our NEA teams more aware of the competitive salaries of 

first and second round draft choices, both within the NBA and in 
fact, where possible, from the ABA. I believe that my team and in 
fact, several other teams, could have saved hundreds of thousands 

of dollars on some of our various player contracts had we been given 
more information on various player salaries throughout the league, 

I would like to put on the agenda for our next Governors Meeting the 
possibility of making the first and second round draft player salaries 
paid during the past two years available to each Quner, and if possi- 
ble, have somecne on your staff try to get this same information in- 
volving the ABA, in order to compile some sort of a guideline in 
dealing with agents representing this year's college players. 


™~ 


Mr. Walter Kennedy, Commissioner January 29, 1973 
National Basketball Association Page 2 


I think we have made a lot of progress toward building a better 
League; however, we rust develop:a better Communication-Information- 
Financial system if we are to deal Properly with the various player 
agents that have become so skilled at playing the NBA Owners against 
each other, and also th: NBA against the ABA, where it is to their 
benefit. I suggest that if other Owners have additional suggestions, 
they forward them to your office in order that we make every effort 
to stabilize our NBA player salaries. 


Sincerely, 


PLS:sk 


cc: All “8A Governors 


ol? 


NATIONAL BASKETBALL ASSOCIATION 


TWO PENNSYLVANIA PLAZA + SUITE 2360 - NEW YORK, MN ¥. 10001 + 212-279-1535 


OFFICE OF THE COMMISSIONER February 2, 1973 


Mr. Paul L. Snyder 
Buffalo Braves 
Memorial Aucit 
Main and Terra 
Buffalo, N.Y. 


Dear Paul: 


to the Board 


One or two own 

of adopting a di 
simiiar to that 
implications ofthis 
Competition Comm 
our research. 


implemen 


I must: say that I hat the "NBA has given us little 
making each of‘our 
of first and second aft choices." 

discussed previously at meeting and it was 

office would give such mation whenever asked, 

that this information s ¢ i ibuted in writing amo 
teams. This office 


as we have, whenever asked. As at { fact, most of 
by 


have been in constant touch with our office about such player sa 
Llook forward to seeing you at the Thursday meeting. ’ 
Sincerely, 


ma a” fev 


Walte t/Rennedy 


VU 
WK/ch 


cc/NBA Owneis 


jae |": 


NATIONAL BASKETBALL ASSOCIATION 


Mem To; Larry Weinberg 


From: Simon Pp, Gourdine 


Date: March 12, 1975 
Subject; Salaries of 19 “best forwards" in the NBA, 


Harry Glickman advised me that at YOur request he needs additional 
information relative to Salaries of certain Gesignated forwards in the 
NBA, Commissioner Kennedy consented to the release of the Previous 
information on the ten highest P3id forwards On the express condition 
that such information Would be kept in the Strictest confidence. 


To further coma}. wi I have Precared the 
the payout of These Players are 


best forwards in 


i) 


A bt 35 
mts 

- wo rn 
DO ~a tt 


7 WO w 


an January 
receives 


' Ct for a total Sum of $1,000,000, The 
contract begins wir} I -73 season and calls for cash Payments of 
Player also reccives a 
$75,000 loan without interest With repayment beginning in 1975, 


$250,000 Fce Season, @ no-cut contract, 


JIN sc MILLIAN « § Year contract for a Sotal sum of $1,000,000. The 
contract begins WLEh the 1973-75 Season and calls for cash paymenes 
Cf $150,000 for 1973-74, $165,000 for 1974-75, $180,000 for 1975-76, 


Memo To: Larry Weinkerg 
March 12, 1975 


Page Two 


$195,000 for 1976-77, and. $210,000 for 1977-78. Deferred 
Compensation payable $10,060 per year for 10 years beginning 
January 1958. It is nota no-cut contract. 


STEVE MIX - 3 year contract for a total. sum cf $140,000. The 
contract begins with the 1973-74 season and calls for $30,000 
in 1973-74, $45,000 in 1974-75, $60,000 in 1975-76. It is not 
@ no-cut contract. 


BILL BRADLEY - 1 year contract for a total sum of $300,000. 
Contract begins with the 1974-75 season and calls for a cash 
‘payment of $300,000 in that season. It is a no-cut contract. 


RUDY TOMJANOVICH - 6 year contract for a total sum of $1,000,000. 
Contract begins with the 1973-74 séason and calls for cash payments 
of $100,000 per season. The Deferred Compensation is payable 
$100,000 per year in the 1979-80 season through the 1982-83 season. 
It is a no-cut contrack. 


SLVIN HAYES = S year contract for a total sum of $1,010,000. The 
contract begins with the 1972-73 Season and’calls for cash payments 
of $109.600 per season. The Deferred Comsensation is payable 

mmencing in Cctober, 1977. This is < no-cut 
contract and the player also received a $10,060 bonus. 


o7 


‘ 
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l WATIONAL BASMETBALL.ASSOCIATION 
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OCPuUTY COMMcSsiOncAr 


April 15, 1975 


any 


Hal 


ing to your letter of April 7 requesting information 


on the con Guards. I have discussed your request 
with the Comm : : 3¢ is his opinion tnac your request is too 
broad. ‘Theat 


feels that information relative to ten 


Ioamer 


r2 


Accordingly, I recommend that you amend your reque 


to include 
those ten Guards in wnich you have some interesce. 


Sincerely yours, 


f 


mt 
Simon P. Gourdine 


aa 
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OSCAR ROBERTSON, ect al. v. NATIONAL BASKETBALL ASSOCI2- 


{__—, 


ee RNs cd we 


70 Civ. 1526 


. 


ENDORSFMENT 


Plaintiffs move pursuant to Rule 46c;'~ 
F.R.Civ.P. and Rule 5g of the Civil Rules of this 
court for a protective order (1) requiring defendants 
to prepay plaintiffs' costs and expenses, includ- 
ing attorneys’ fees, incurred in connection with 
defendants taking the depositims of 74 members of 
the class; 10 non-class member witnesses; Marvin 
Miiler, Allan Eagleson and Edward Garvey; and (2) 
to bar the taking of the latter three depositions. 
Defendants move pursuant to Rule 28(b) for letters 
rogatory to enabie them to take the depositions of 
4iller, Eagleson, and Garvey. 


Plaintiffs' motion is denied as to the 
members of the class. Plaintiffs are suing on behalf 
of a class and must bear their own expenses in the 
taking of depesitions of those persons they represent. 
The defendants, however, are ordered to cooperate 
with plaintiffs in scheduling the depositions at 
times and places convenient to plaintiffs‘ counsel. 


Plaintiffs’ motion is granted in respect 
of the 10 non-members of the class, and Marvin Miller, 
Alan Eagleson and Edward Garvey. Defendants are , 
ordercd to prepay the necessary costs of first-class 
round-trip air or railroad fare, expenses, anc $100 
a day required for one attorney for plaintiffs to be 
in attendance at these depositions. 


Plaintiffs' motion to prohibit defendants 
from taking the depositions of Miller, Eagleson and 
Garvey is denied. While I can hardly conceive of circum- 
stances which would make the testimony of these ; 
gentlcmen relevant at trial, there is no need to 

make that determination in a vacuum. Since I am 

dubious about the relevance of any evidence secured 
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from these sources and consequently about its admissi- 
bility at trial, permission for the issuance of letters 
rogatory v-ill be deferred until defendants represent 

to the court that they are close to the end of their 
pretrial discovery. 


Plaintiffs move to further amend the com- 
plaint to rillow references to be made (1) to the 
reserve clause compensation plan, and (2) to the 
practice among the NBA defendants of exchanging infor- 
mation about players' compensation; (3) to modify 
the definition of the class to conform with the court's 
decision and the notice to the class agreed by counsel; 
(4) to add two new members of the NBA as defendants-- 
The New Orleans Professional Basketball Association, 

a new club, and Detroit Pistons Basketball Association, 
the new owners of the Detroit Pistons; and (5) to 
correct typographical errors, etc. 


i. The reserve clause compensation plan is 
surely already in this case and was referred to in 
the papers and in the opinion on the motion for summary 
judgment. The exchange among the owners of information 
concerning plavers' compensation recently came to plain- 
tiffs' knowledge pursuant to discovery. Evidentiary 
proof as to both matters is clearly admissible at trial 
even without amendment to the complaint--the compensa- 
tion plan, because defendants introduced it into the 
case and relied on it .a re the motion for summary judg- 
ment and the exchange of informatign about players' 
Salaries, because this may be part of the proof in the 
claim of an unlawful combination. The amendment to 
modify the class action definition will merely conform 
the pleadings to present what is actually in the case 
in light of the court's orders and notice to the class. 
The amendment to bring in the new NBA members is ¢er- 
tainly appropriate, and the amendment to correct 
typographical errors seems in order. Accordingly, 
plaintiffs' motion to amend the complaint is granted. 


It is SO ORDERED. 


New York, New York 
November 12, 1975 


a vty be 


“ROBERT L. CARTER 
u.S.D.d.- 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., 70 Civ. 1526 
: (RLC) 
Plaintiffs, 
-ageinst- 


NATIONAL BASKETPALL ASSOCIATION, 
oe) a 


Defendants. 
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AMERICAN BASKETBALL ASSOCIATION, 

et al., 
; Cross-claimants, 
-against- 
“NATIONAL BASKETBALL ASSOCIATION, 

et al., 

Cross-defendants. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
OSCAR ROBERTSON, et ais 
Plaintiffs, 
70 Civ. 1526 
-against- . _ (RLC). 


NATIONAL BASKETBALL ASSOCIATION, 
et al., 


Defendants, 


. AMERICAN BASKETBALL ASSOCIATION, 


et al., 
‘ Cross-claimants, 


-against- 


NATIONAL BASKETBALL ASSOCIATION, 
et al., 


‘Cross-defendants. 


- PLAINTIFFS' MEMORANDUM OF LAW IN SUPPORT 
OF THEIR MOTION TO AMEND THE COMPLAINT 
ea NN 


Preliminary Statement 
Plaintiffs submit this memorandum in .support of 
their motion, made pursuant to Rule 15(a) of the Federal Rules 
of Civil Procedure, for an order granting leave for them to 
file a second amended and supplemental complaint as to certain 
limited and sharply defined areas. 


seek: (1) to add two restraints to the existing Counts in 


the complaint based on newly uncovered facts learned in 


bAaYE)» 


discovery; the restraints relate to the NBA's reserve compensa- 
tion plan and the NBA dubnitnnds? practice of disseminating 
and exchanging among all its clubs information concerning 
players’ salaries; (2) to conform the class definition con- 
tained in the complaint to this Court's prior rulings and the 
already mailed class notice; (3) to add two new NBA member 
‘entities as defendants; and (4) to naden a variety of minor 
housekeeping changes which carry out this Court's previous 
rulings and orders and which reflect discovery of new facts. 

The indisputable facts relevant to this motion are 
set forth in detail in the affidavit of Peter Gruenberger and 
the exhibits annexed thereto which are being submitted herewith, 
and those facts will not be repeated here except for explanation 
or clarification. 

ARGUMENT 

Pursuant to Rule 15(a) of the Federal Rules of Civil 
Procedure, courts have liberally granted leave for pleadings to 
be amended. Foman v. Davis, 371 U.S. 178, 182 (1962); Middle 
Atlantic Utilities Co. v. S.M.W. Development Corp., 392 F.2d 
- 380, 384 (2d Cir. 1968). This is especially itue with regard 


to the assertion of new antitrust claims. See Glazer Steel 


Corp. v. Yawata Iron & Steel Co., 56 F.R.D. 75, 80 (S.D.N.Y. 1972). 


Plaintiffs seek to amend and supplement the existing 
complaint primarily on the basis of factual information which 
only recently became available to them through document dis- 
covery and depositions. Where new factu2l information is dis- 


' covered by a party during discovery proceedings, justice requires 


a 
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that he be allowed te amend his pleading. Glazer Steel Corp. 
v. Yawata Iron & Steel Co., Supra, 56 F.R.D. at 78; Fischer & 
meron & steel Co. ; pd 


Porter Ca_v. Haskett, 287 F. Supp. 831, 834 (E.D. Pa. 1968): 


Reines Distributors, Inc. v. Admiral Corp., 39 F.R.D. 39, 40 
———— itv. ACmiral Corp. 
(S.D.N.Y. 1963). See also Key Pharmaceuticals, Inc. v. Hans 


Lowey, 54 F.R.D. 447 (S.D.N.¥. 1972), granting plaintiff leave 


to file a first amended complaint and the same case at 373 


F. Supp. 1190 (S.D.N.Y. 1974) granting the plaintiff leave to 

file 2 second amended complaint after all of plaintiff's dis- 

covery had been completed, . 

The proofs will show that the NBA defendants have in 

- fact engaged in the dual practices of (1) reserve compensation 

and (2) disseminating player. salary information among all teams 

(See Gruenberger Aff. 417-16, and Exhibits G through K). The 

first practice has been nos or at least questioned 

by every court which has ruled as to such restraints. See 

Robertson v. National Basketball Association, et al., 389 

F. Supp. at 891, 896 in this action; Kapp v. National rootball 

League, 390 F. Supp. 73, 82 (N.D. Cal. 1974); Bryant v. National 

Football League, 75 Civ. 2943 (C.D. Cal: 1975). The second 
_Practice of exchanging price information among competitors, as 

here, has been condemned by the United States Supreme Court 


as @ per se price fixing mechanism. United States v. Container 
2 per se et ES V. Container 


Corp. of America, 393 U.S. 333, 337 (1969). 


1 
\ 


Moreover, since there is no dispute that the NBA 
does engage in these practices soci to their own documents 
and deposition testimony, the proofs with respect thereto will 
come in at trial and the pleadings would have to be amended 
to conform to the evidence at that time. No reason exists to 
wait-until then, particularly since no prejudice results to the 
NBA defendants by granting plaintiffs’ amendment. 

For all the foregoing reasons, particularly since there 
can be no showing of prej,udice by the NBA defendants, leave for 


plaintiffs to amend their complaint should be granted. See 


e.g., Glazer Steel Corp. v. Yawata Iron & Steel Co., supra, 


56 F.R.D. at 79; Green v. Wolf Corp., 50 F.R.D. 220, 223 
(S.D.N.¥. 1970). 7 ; 


Dated: Octoberl17, 1975 
Respectfully submitted, 


WEIL, GOTSHAL & MANGES 


Ve ik. 7” 


~~€ A Member of the Firm ) 
Attorneys for Plaintiffs 
767 Fifth Avenue 
New York, New York 10022 
(212) 758-7800 


Of Counsel: 
Peter Gruenberger 
James W. Quinn 
Irwin H. Warren 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
OSCAR ROBERTSON, et 
Plaintiffs, : 76 Civ. 1526 REC) 
-against- 


NATIONAL BASKETBALL ASSOCIATION, : REPLY AFFIDAVIT 
et 47.) 


Defendants. 


AMERICAN BASKETBALL ASSOCIATION, 
et al., 


Cross-claimants, 
~against- 


NATIONAL BASKETBALL ASSOCIATION, 


' Cross-defendants.: 


STATE OF NEW YORK ) 
) 
‘COUNTY OF NEW YORK) 


PETER GRUENBERGER, being duly sworn, deposes and says: 

1. I am a member of the firm of Weil, Gotshal & 
Manges, attorneys for plaintiffs. I make this affidavit in 
further support of plaintiffs' motion to amend and supplement 
their complaint and in reply to the NBA defendants’ opposition to 
the proposed amendment set forth in Mr. Stern's affidavit served 
on October 28, 1975. 

2.. Mr. Stern's answering affidavit concedes every fact 
set forth in ny moving affidavit of October 17, 1975. Thus it is 


acknowledged chat the matters as to which amendment is sought were 


learned in recent discovery, that plaintiffs have not sought to delay and 
that plaintiffs were led to believe a motion would be unnecessary 
(see e.p., Moving Affidavit 192, 4-6, 9, 12 and 13). 

3. Nor is it rebutted that the subject matters of the 
proposed amendment are highly relevant and indeed integral parts 
of the existing complaint. Hence, the reserve compensation plan 
is part and parcel of the entire reserve system and has already 
been ruled upon by thisCourt and included in the class notice; 
the exchange of salary information is central to the conspiracy 
to eliminate competition and fix prices in the players’ 
market; the amended definition of the class represents the 
true state of affairs according to this Court's rulings and 
the parties’ agreements; and the two new defendants have 
adopted all of the restraints imposed by the rest of the 
defendants (Moving Aff. 118, 10, 11, 17 and 18). _ 

4. It is also acknowledged that the plaintiffs 
have not invented the new restraints since their existence 
and operations have been discerned in discovery from the 
documents and testimony of the NBA defendants themselves. 


5. Of equal importance, the NBA defendants have 


not rebutted a single fact that shows that no extra work will 


be required as to any part of the amendment -- particularly 
' since all the work in regard to the: new restraints and new 
defendants has already been done by both sides (Moving Affidavit 
9114, 17 and 18). 

6. Instead of showing prejudice flowing from the 
amendmeat, the NBA defendants’ position is devoted almost 


exclusively to a recitation of the workload of attorneys on 


aspicts of this case that have nothing to do with the amendment. 
No one has ever disputed that Mr. Stern's firm and mine have 
made herculean efforts to prepare this case for trial. But 

the NBA defendants miss the mark in unresponsively citing 

that workload as the basis of their claim of prejudice. 

7. Plaintiffs' accompanying reply memorandum dis- 
cusses the lack of merit as a matter of law in the claim of 
prejudice advanced by the NBA defendants since that claim 
is based not upon prejudice flowing from the amendment but 
from the existing disccvery and trial schedule. In stating 
that his clients mzy well seek relief from that schedule 
without regard to the amendment (Stern Aff. 711). Mr. Stern 
admits that his clients are simply using the amendment 4s an 
excuse to change the existing schedule and have no valid 
grounds upon which to challenge the amendment. 

8. The inconsistency inherent in the NBA defendants' 
argument is made apparent by Mr. Stern's explanation concerning 
his firm's workload as to matters collateral to the amendment. 
On the one hand, he complains that under the existing schedule 
he cannot complete discovery and prepare for trial. On the 
other hand, his clients, not the plaintiffs, are the ones 
who are responsible for that very workload. The NBA defendants 
have noticed the great preponderance of the depositions which 


require multiple depositions every day; they are taking the 


‘ depositions of 75 class members; they are seeking to take 


the defositions of leaders of players associations in the 
other sports; and they seek to subpoena documents relating co 
;@ll of the collective bargaining throughout the history of 
| football, baseball and hockey. 


9. Plaintiffs have eliminated many of the depositions 
originally scheduled by them. When asked in August to reduce 
their deposition schedule, the NBA defendants to the contrary 
not only refused, but increased their list of deponents by the 
score. While they had a right not to agree to eliminate some 
of the workload, they cannot now be permitted to complain about 
the very workload they created and use it as the excuse for 
objecting to this wholly proper amendment. Nor can they use 
that self-created work to justify changing their minds in Septem- 
ber after telling me in August there would be no problem with 
the amendment. 

10. Mr. Stern says he must represent his clients' 
interests and cannot willingly agree to the amendment. I must 
represent the 14 plaintiffs who are my clients as well as a class 
of approximately 500 other people. I cannot be asked in my role 
as counsel to the individual plaintiffs and class members simply 
to ignore facts learned in discovery, or to try this case with 
respect to only some of the restraints “mposed on the class by 
the NBA defendants, or to mislead the class by sending them one 
notice which discusses restraints already ruled on by the Court 
but then not pursue those restraints in an amended complaint. 
Perhaps Mr. Stern has justified to himself why he changed his 
mind about agreeing to the amendment, but certainly he has not 
offered any justification for the Court to deny this motion. No 

‘ one is seeking to prevent Mr. Stern from defending against the 
amendments on the merits, but it would be unjust to my clients 
"were they barred from presenting the merits. The interests of 


“his clients, my clients’ and the Court would best be served by 


i' permitting the amendment and resolving the issues on the merits 


11. ‘the NBA defendants have made additionel un- 


responsive and irrelevant contentions (Stern Aff. 17) concerning 
the collateral issues listed below, which have no relation 
whatever to the amendment. These matters are discussed below 
only to set the record straight, lest the Court believe the NBA 
innuendos that plaintiffs have not cooperated in this 

case or that such charges, even if true, could ever form the 
basis of a valid objection to the amendment. It is strange 
that on September 9, 1975 Mr. Cardozo stated in open Court 

that in no other case has he seen the cooperation which in 

this case plaintiffs have exhibited towards the NBA defendants, 
but one month later Mr. Stern would unjustly accuse plaintiffs 
of being uncooperative: 

(a) The res judicata issue between the NBA 
and ABA. This has nothing to do with plaintiffs or the 
amendment. 

(b) The alleged "continued refusal" by plain- 
tiffs to turnover their tax returns and the Players’ Associa- 
tion to provide its financial data. These matters were the 
subjects of a discovery motion made by the NBA defendants, 
which has not been granted by the Court. Unlike che NBA 
defendants’ attempt to hide the facts concerning the real 
dollars earned by the owners of NBA teams, NBA defendants 
already know precisely what each plaintiff and class member earns 
from basketball, PT) they do not need any income tax returns. 
And, the NBA defendants’ desire to see the Players’ Association 
finances represents an endeavor for illicit purposes to inquire 
about facts not involved in this case concerning an entity 


which is not a party hereto. 
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(c) Inadequice document préduction from en a+ 
does not involve plaintiffs and che alleged inadequacy of che Weerge 
ment production of Cscar Robertson is both mi sieading and 
irrelevant to this motion. It is true that Oscar Robertson pro- 
duced only three documents from his files. He testified that 
those were the only documents he had in his files. The NBA 
defendants alread: have from many other sources his player con- 
tracts and all documents concerning his involvement in the 
collective bargaining process and his participa. 2n in any- 

. thing else relevant to this case. There may be relevant docu- 
ments located in Mr. Robertson's attorneys' office in Ohio, and 
if so, they wil! be produced for the continuation of Mr. 
Robertson's depowition, only one day of which has been completed. 
It is difficult to comprehend Mr. Stern's excoriation of Mr. 
' Robertson and plaintiffs over the explicable lack of maneiey 
eof his files, given tn facts that the NBA already probably 
has everything relevant anyway and that neither Mr. Robertson nor 
. the overwhelming majority of other players ever kept regular 
tiles. It would be encains, under other circumstances, were one to. 
‘Tote that Mr. Stern ignores tho fact that some of his corporate 
clients, like the Detroit clukt who’ are expected to keep files 
in the regular course of their business, turned over to plain- 
tiffs just 20 documents, although that team was in the league 
for more than 20 years. 
: (d) The issue of attorney-client privilege among 
the parties is hardly relevant to this motion; what blame can 
be laid on plaintiffs' doorstep for properly asserting the . 
~ privilege when the NBA defendants admittedly have asserted it 


? thousands of times. c : oe | 
} 


(2) The NBA defendants' complaints about discovery 
(as to damages is impossible to understand. This Court ruled in 
‘hea July 8, 1975 opinion (p. 23) that a bifurcated trial will be 
“held as to damages and that discovery as to damages is now pre- 


“mature. In any event, plaintiffs did ar the outset of discovery 
uswer interrogatories concerning the theory of damages, which 
“will be supplemented as to the details of damages at the appro- 

priate time. 

(£) The refusal of third-parties to comply with 
"Subpoenas cannot possibly be directed at plaintiffs. 

i 12. If Mr. Stern were serious about avoiding work, where: 
work can be avoided, he would not have allowed the following to 
‘happen: Earlier this week my associate Mr. Warren travelled all 
; the way out to California for five days to continue the deposi- 
tions of three NBA defendant representatives (Messrs. Cooke, 
Undchenbere and Schulman) to be taken by the ABA. I am informed 


i, 


jthat Mr. Warren asked a few questions of Messrs. Cooke and 


| Rothenberg concerning a change in events relating to former player | 


wile Chamberlain from the time they last testified in July. 


i Me, Stern refused to allow the witnesses to answer these questions 
not because of relevance or any ground other than that discovery 

il 
just be cut off as to recent events despite plaintiffs clear right 


to discover into such matters. The invalidity of that argument is 


faeldcappacens and when the transcripts have been completed, plain- 


i tiffs intend to take appropriate measures. 


Sworn to before me this 
AL day of a aha a ©, 1975 


unr 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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OSCAR ROBERTSON, et al., 


Plaintiffs, : 
70 Civ. 1526 (RLC) 


eagainst- 


NATIONAL BASKETBALL ASSOCIATION, 
et al., - 


Defendants. - 


page aaa BASKETBALL ASSOCIATION, 
et al., 


Cross-claimants, 
-against- 
NATIONAL BASKETBALL ASSOCIATION, 


Cross-defendants. 


PLAINTIFFS' REPLY MEMORANDUM IN 
SUPPORT OF MOTION TO AMEND COMPLAINT 


Plaintiffs submit this reply memorandum and the 
accompanying reply affidavit of Peter Gruenberger in further 
support of plaintiffs’ motion to amend and supplement the 
complaint and in reply to the NBA defendants' opposition to 
such amendment as set forth in Mr. Stern's affidavit of 
October 28, 1975. 
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The NBA defendants have conceded all the facts 
set forth in plaintiffs' moving papers, which justify this 
amendment. Their opposition to the proposed amendment rests solely 
on the contention that even without an amendment the workload 
for counsel is too great under the existing discovery and 
trial schedule set by the Court (e.g., Stern Aff. 416, 11). 

(It is not surprising that the NBA defendants have 
-been unable to citea single authority in support of that 
contention -- no such authority exists. The law is clear that 
in order to justify opposition to the proposed amendment, 


the NBA defendants must establish that prejudice to them would 


result from the grant of the motion to amend. Middle Atlantic 


Utilities Co. v. S.M.W. Development Corp., 392 F.2d 380, 
384 (2d Cir. 1968) (the focus is "on the resultant prejudice" 


to defendants). 
Rather than having established any prejudice that 
would result from a grant of this motion, the NBA defendants 
have largely ignored the substance of the proposed amendment 
and unresponsively seek to change the Court's discovery and 
trial schedule. Such a deflection of the issues is an unwarranted 


and insufficient basis for opposition to the amendment. 


ws 


As shown by plaintiffs’ moving papers and admitted 
by Mr. Stern's affidavit tai, 13), plaintiffs have not 
delayed in seeking this amendment; the amendment is not an 
after-thought and plaintiffs have acted in good faith. 
According to the Second Circuit, the absence of delay or bad 
faith is critical to the determination of whether an snendwent 
ought to be permitted. Middle Atlantic Utilities Co., supra, 
392 F.2d at 384-85. : 

The Second Circuit specifically rejected as a ground 
for denial of a motion to amend the argument that "expensive 
and time-consuming" further "discovery and motions" would be 
required, and held that 

“The purpose of the federal rules 

is to provide for full and fair 

hearings on the merits. The burden 

of further discovery and motions is 

not a satisfactory basis to deny the 

motion to amend.' 

Middle Atlantic Utilities Co., supra, 392 F.2d at. 386. 

A fortiori this Court should reject the NBA 
defendants' arguments since here there has not even’ been a 
showing that the amendment would lead to a single extra bit 
of discovery or motion practice or work of any kind. 


The NBA defendants make only two references to the 


sihiaeines of the proposed cnndoenes First, they claim 


without expJanation that additional preparation would be 
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required if the two teams which came into the NBA in the 

last year were permitted to be added as defendants (Stern 

Aff. 19). That contention is spurious, since (a) these 
proposed two new defendants have joined the very conspiracy, 
engaged in the very practices and have caused the’ same injuries 
which form the basis of the complaint against the existing 
defendants, so that no new facts need be prepared for to 
defend these parties; and (b) plaintiffs will not take a 


single deposition of any representative of these teams, will 


not address any interrogatories to them and will not ask them 


a single question at trial. Thus, no new work will be required. 

In similar circumstances, amendments have been 
permitted so as to add new parties who have joined a conspiracy 
during the course of a case. Contentions of prejudice have 
been rejected because it would be a waste of judicial effort 
to require the proposed amendment to be the subject of a 
separate lawsuit involving the same facts as exist in the 
pending action. E.g., Reines Distributors, Inc. v. Admiral 
Corp., 39 F.R.D. 39, 40-41 (S.D.N.Y. 1965). 

The second reference (Stern Aff. 110) to the sub- 
stance of the proposed amendmit relates to the newly dis- 
covered restraint of exchange of salary information among the. 
NBA defendants for the documented ‘and undenied purpose of 


stabilizing players' salaries in the NBA. The NBA defendants 
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seek to justify that practice on the ground that members of a 
joint venture* multi-bargaining unit can exchange pricing 
information. 

The Supreme Court in United States v. Container Corp. 
of America, 393 U.S. 333, 336 (1969), expressly found illegal 
reciprocal exchange of pricing information since the result 
was "to stabilize prices though at a downward level". This 
was the announced purpose of the reciprocal exchange of 
similar information in this case (See Exh.uits I and J annexed 
to plaintiffs' moving papers.)** Accordingly, the amendment 
to incorporate this per se illegal practice is hardly "frivolous". 
Glazer Steel Corp. v. Yamata Iron & Steel Co., 56 F.R.D. 

72, 47 (.D.N.Y. 1972). 

In addition, the NBA defendants are not permitted 

to turn plaintiffs' motion to amend into defendants' motion 
’ for a dismissal of the amendment. Absent a frivolous clain, 


‘which this is not, the Supreme Court has held that 


*®~ This Court has already ruled in its opinion of July 8, 1975 
(p. 3, fm.) that it is not persuaded by the "joint venture" 
<r where, as here, restraints affecting players are con- 
cerned. 


wk §6That no extra work is required by the NBA defendants as to 
this new restraint is shown by the fact that they have conceded 


every statement of fact about this claim set forth in the Gruenberger 
Moving Affidavit (1#11-14). 


a 
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“If the underlying facts or circumstances 

relied upon by a plaintiff may be a proper 

subject of relief, he Ought to be afforded 

an opportunity to test his claims on the 

merits." 

Foman v. Davis, 371 U.S. 178, 182 (1962). The Second Circuit 
also has held that the motion to amend is not the time or 
Place to test the sufficiency of an amendment. Middle 
Atlantic Utilities Co., upra, 392 F.2d at 386-87. 

The NBA defendants make no reference whatever to 
three other facets of the proposed amendment: (1) the 
reserve compensation plan, (2) the class definition or (3) 
the miscellaneous changes required by the passage of time 
and the Court's prior orders. Their silence and failure to 
rebut the cogent reasons for permitting the amendment as to 


these matters.* demonstrates the paucity of merit inherent in 


their opposition. 


In sum, the NBA defendants are asking the Court to 


let the case go to trial in a fragmented manner. They suggest 
we try only part of the reserve system (leaving out the reserve 
compensation plan by which the NBA has sought to replace the perpetual reserve 


clause and as to which the Court has already ruled); that we 


~ 


*®” See the CGruenberger Moving Aff. (148-10, 16, 17 and 19) 


which is unrebutted by Mr. Stern's affidavit and which es- 
tablishes that no extra work is involved in these proposed 
amendments. 
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make no reference to another restraint (the reciprocal exchanre 
of salary information) which represents an integral part of the 
overall conspiracy to eliminate competition and fix prices in 
the players’ market; that we use an unamended class definition 
that does not coincide with the Court's prior ruling or the 
class notice which has already been mailed; and that other 
changes that conform to the facts learned in discovery should 
be ignored. Furthermore, the NBA defendants =e advocating that 
while plaintiffs may have discovery, they may not use any of 

the facts disclosed in discovery. 

Ic is vespecetully submitted that to uphold the NBA 
defendants’ objections would severely prejudice the plaintiffs 
and result in judicial diseconomy by forcing plaintiffs to liti- 
gate part of the case now and another part later. Accordingly, 
plaintiffs’ motion should be granted in all respects. 

Dated: October 29, 1975 Respectfully submitted, 
WEIL, GOTSHAL & MANGES 


By _ ‘Le ws ne oS 
“TA Member “or the Firm) 


ember “o 
Attorneys for Plaintiffs 
767 Fifth Avenue 

New York, New York: 10022 
(212) 758-7800 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
OSCAR ROBERTSON, et al., 

Plaintiffs, 

70 Civ. 1526 
~against- 

NATIONAL BASKETBALL ASSOCIATION, 
et al., 


AFFIDAVIT 
Defendants. 


AMERICAN BASKETBALL ASSOCIATION, 
et al., 
Cross-claimants, 
“against- 


NATIONAL BASKETBALL ASSOCIATION, 
et al., 


Bs Cross-defendants. 
<r nail lesa 
STATE OF NEW YORK 


COUNTY OF NEW YORK 
DAVID J. STERN, beirg duly sworn, deposes and says: 


1. I am a member of the firm of Proskauer Rose 
Goetz & Mendelsohn, attorneys for all defendants except 
Madison Square Garden Center, Inc. and Madison Square Garden 
Corporation (hereinafter the "NBA defendants"). I make this 


affidavit in opposition to the motion by plaintiffs to further 


amend their complaint. | 


ae We agree with plaintiffs that in the absence of 


i 


prejudice amendments to pleadings should be freely permitted. © 
' ' 
But the granting of plaintiffs' amendment motion at this time 


would work the very prejudice the rules caution against. 


nF In March 1974, before the motions addressed to , 


the pleadings had been made in accordance with the schedule 
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set by the Court, the NBA defenYants agreed to a variety of 
amendments that plaintiffs wished to make to the complaint. 
Similarly, in August 1975, when Mr. Gruenberger proposed yet 
a second amendment, I indicated that our inclination would be 
to consent to it. In light of the fact that, as Mr. Gruen- 
berger states (42, P.3), discovery had just begun in April 
1975 (when the Court lifted its prior stay of all discovery), 


and three weeks earlier the Court's July 8, 1975 opinion had 


' 
' 
| 
| 
| 
given "early resolution” to three of the "plethora of | 
{[pretrial] problems," I could not see any basis for arguing 
that an amendment at the beginning of discovery could possi- | 
bly prejudice my ¢) ts. Indeed, by agreement among ca) 
and under supervision of the Court, depositions of parties 

did not begin until June 1975, just two months before Mr. 


Gruenberger's request. 


i 
| 
4. However, on Septenber 9, 1975, three months | 
after depositions of parties had begun, the Court set | 
February 1 for the close of all discovery, and subsequently | 
set March 15 as the date for a "full hearing" on the NBA's | 
rule of reason defense, which may remove from the jury con- | 
sideration of the substantive antitrust defenses, and padeieel 
that the trial would begin on May 3, 1976. (While we are | 
confident the Court does not intend to deprive the NBA defen- 
dants of their right to trial by jury of their essential 

antitrust defenses, we are unable to understand how that 

right can be preserved if there is to be a thus far undefined 


"full hearing” before trial.) 


| 
| 
| 


§. The workload created sy the attempts of counsel 
for the parties to complete, within 10 months, the discovery 
in these consolidated, multi-party class action antitrust 


cases is a matter of record in this Court. I challenge 


a 
| 
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Plaintiffs to cite a single nationwide multi-party antitrust 
action where defendants' document production, interrogatory 
answers and depositions have been conducted as expeditiously 


as in the case at bar. 


6. I respectfully submit chat even the work 
required to prepare for and conduct the remaining 150 depo- 
sition days that must be held in the 61 working days between 
today and February 1, 1976 (including days on which six 
depositions will be conducted) may pale by comparison to the 
demands that will be made upon my firm in connection with 
Preparation of a pretrial order, the proposed "full hearing,” 
and the trial itself. Added to this will be a number of 
matters which will ultimately require the involvement of the 
Court before the completion of discovery. The press of 
present discovery, motion practice with respect to both 
plaintiffs and the ABA, and an attempt to develop some 
comprehension of the more than 18,000 pages of testimony 
received to date and the data produced by our clients, the 
ABA cross-claimants, and the plaintiffs (including the 
National Basketball Players Association), have not permitted 


us the time to focus on the additional matters. 


Te In the category of matters yet to be resolved, 
some of which have already been raised in motions presently 
sub judice, are the following: 

(a) The effect of the prior dismissals by the ABA, 
which the NBA defendants contend should result in a ruling 
that pre-September 1972 allegations are precluded by res 
judicata. 

(b) The several issues remaining with respect to 


laintiffs' objections to discovery requests, including the 


| 
: 
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continued refusal of the Players Association to provide 
financial data about itself, and the Plaintiffs' refusal to 
supply their income tax returns -- despite the production, 
at plaintiffs' demand, of like information by the NPBA defen- 
dant: une ded also would be the refusal of Plaintiffs to 
produce eir agreements with persons who represented them 
in contract negotiations with the NBA defendants. 

(c) Questions of inadequate document production 
by the plaintiffs and the ABA. For example, plaintiff 
Oscar Robertson, who was a player in the NBA for 14 years, 


and who was President of the Players Association for 10 of 


those years, produced only three documents in response to 
the Rule 34 document request by the NBA. 
(d) _Questions of attorney-client privilege asser- 


ted by each o. the parties. We are in the process of index- 


ing the several thousand documents with respect to which the 


NBA claims privilege, and have been advised that plaintiffs 


will be seeking a ruling on then, just as we will be seeking ' 
a ruling on such assertions by plaintiffs and the ABA. | 

(e) The continued failure of the ABA and the | 
plaintiffs to provide, by answering interrogatories pro- | 
pounded at the beginning of discovery, their _lleged theories 
of damage, and the refusal of the named Plaintiffs to testify 


on their damages. 


(f£) Collateral issues, such as the refusal of 


third party witnesses to comply with subpoenae duces cecum. 


8. The above listing is not meant to be exhaust- 


n 
ive; nor are we requesting rulings by the Court on them at 


| 
| 
| 


this time. They merely highlight the dilemma that my firm, 


as counsel, finds itself in. On the one side is the Liberatte 


ty of the Federal Rules -- and my clients' unquestioned 
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compliance therewith in discovery to date. This has included 
production in New York City of tens of thousands of documents | 


from 18 different entities located from coast to coast, and 


the continued puoduction, on virtually a daily basis, of 


present NBA documents. The extraordinarily expedited dis- 
covery schecule would not have been possible if my firm did 
not represent, with one exception, each of the 18 NBA defen- 
dants. The already enormous scheduling problems and substan- 
tial burdens on the time of the Court would have been multi- 
plied many times over if some NsA teams had been separately 
represented. On the other side of the dilemma is the pre- 

| judice which would accrue to my clients were I voluntarily 
to agree to an amendment of the complaint that would require 
nee a single additional day of work. Of course, the pro- 


posed amendment would necessarily tequire much more. 


9. For example, could plrintiffs seriously con- 
tend that if my firm were to represent the two additional 
defendants they seek to add, that there would be no addi- 
tional preparation required for trial? In light of the 
document rroduction that has been required to date, the 
interrogatory answers, the deposition schedule, and the 
nece ..ty to prepare for trial employe-s of entities against | 
whom claims aggregating possibly hundreds of millions of 
dollars will be asserted, plaintiffs’ attempts to minimize 
their proposed amendment are disi..genuous. 

a0. Another example is plaintiffs’ nevel asserticn, 
in the proposed amendment, that the exchanye of salary xo 
mation by members cf a joint venture multi-employe: bargain- ; 
ing unit violates the antitrust laws. Can it seriously be 
argued that preparetion of a factual and legal defense to 
the charge will not require the expenditure of many days of 


work by defendants and their counsel? 
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ll. I do not discuss here every proposed amendment 
that plaintiffs would make to the complaint at this time. 
Plaintiffs seem intent upon asserting against defendants 
the greatest number of claims that can be made with respect 
to the operation cf the NBA, while clamoring for the earliest 
possible trial date and the most limited period of time in 
which defendants can prepare their defenses. Plaintiffs 
_have already put the NBA defendants in a position that may 
well require relief from the present schedule even without 
a pleading amendment. (The present schedule leaves no time 
to digest and attempt to understand the immense amount of 
data now being collected.) My firm would fail in its obli- 


1 


gations to our clients were we to become willing parties to 
| 


plaintiffs' attempts further to increase the already stagger- 


ing burdens of defense. 


‘12. Accordingly, I respectfully request that | 

| 

plaintiffs' motion to amend the complaint, to the extent that 
it seeks to do anything more than renumber Paragraphs aned 


correct typographical errors, be denied. 


David J. Stern 


Sworn to before me this 


day of , 1975. 


j 
| 
| 
| 
| 
| 
| 
| 
| 
——Wotary Publie | 
| 
| 
| 
| 
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OSCAR ROBERTSON, WILLIAM BRADLEY, H 

JOE CALDWELL, ARCKIE CLARK, 

MEL COUNTS, JOHN HAVLICEK, DONALD 70 Civ. 1526 

KOJIS, JON McGLOCKLIN, McCOY McLEMORE, - (RLC) 

THOMAS MESCHERY, JEFFREY MULLINS, 

WESTLEY UNSELD, RICHARD VAN ARSDALE, 

and CHESTER WALKER, individually and 

as cepresentatives of all present and ANSWER TO 

fucuce active players in the National SECOND 

Basketball Association, AMENDED AND 

SUPPLEMENTAL 

Plaintiffs, COMPLAINT 


~against- (Jucy Trial is 
Demanded) 

NATIONAL BASKETBALL ASSOCIATION, a 
joint venture, MADISON SQUARE GARDEN 
CENTER, INC., MADISON SQU: RE GARDEN 
CORPORATION, MILWAUKEE PRUFESSIONAL 
SPORTS & SERVICES, INC., THE CAPITAL 
BULLETS BASKETBALL CLUB, INC. (focmercly 
THE BALTIMORE BULLETS BASKETBALL CLUB, 
INC.), RIKO ENTERPRISES, INC., KINGS 
PROFESSIONAL BASKETBALL CLUB INC. (forc- 
mecly CINCINNATI BASKETBALL CLUB COMPANY),: 
BOSTON CELTIC BASKETBALL CLUB, INC. 
(focmecly TRANS NATIONAL CUMMONICATIONS, 
INC.), DETROIT PISTONS BASKETBALL COMPANY 
(formecly ZOLLNER CORPORATION), ATLANTA 
HAWKS BASKETBALL, Inc., CALIFORNIA 
SPORTS, INCORPORATED, TEE CHICAGO 
PROFESSIONAL BASKETBALL CORPORATION, 
PHOENIX PROFESSIONAL BASKETBALL CLUB, 
GOLDEN STATE WARRIORS (focmecly SAN 
FRANCISCC WARRIORS), SEATTLE SUPER- 
SONICS CORPORATION, TEXAS SPORTS 
INVESTMENTS, INC. (forcmecly SAN DIEGO 
BASKETBALL CLUB), BUFFALO BRAVES, INC., 
| ovolbdovagig! PROFESSIONAL BASKETBALL 
COMPANY, PRO BASKETBALL, INC., NEW 
ORLEANS PROFESSIONAL BASKETBALL CLUS 
and AMERICAN BASKETBALL ASSOCIATION, 


Defendants. 


LPL LE CM OP EF EN CD SOD SD SEY AY SSO ED SH GIN SD ED mE LD MID GND A MY SO GD SD ED OD GD ND A LO ED Hm sD 


Defendants, NATIONAL BASKETBALL ASSOCIATION, 


MILWAUKEE PROFESSIONAL SPORTS & SERVICES, INC., CAPITAL 
|| BULLETS BASKETBALL CLUB, INC., RIKO ENTERPRISES, INC., KINGS 
PROFESSIONAL BASKETBALL CLUB, INC., BOSTON CELTICS BASKETBALL 


CLUB, INC., DETROIT PISTONS BASKETBALL COMPANY, ATLANTA 
HAWKS BASKETBALL, INC., CALIFORNIA SPORTS INCORPORATED, ~ 
THE CHICAGO PROFESSIONAL BASKETBALL CORPORATION, PHOENIX 
PROFESSIONAL BASKETBALL CLUB, GOLDEN STATE WARRIORS, 

_ SEATTLE SUPERSONICS CORPORATION, TEXAS SPORTS INVESTMENTS, 
INC., BUFFALO BRAVES, INC., CLEVELAND PROFESSIONAL BASKET- 
BALL COMPANY, PRO BASKETBALL, INC., and NEW ORLEAN BASKET- 
’ BALL CLUB (said entiti:s being hereinafter collectively 
referred to as the “answering defendants") by their attor- 
neys, PROSKAUER ROSE GOETZ & MENDCELSOHN, for their answer 
to the second amended and supplemental complaint (herein- 


after "“complaint") herein, allege: 


AS TO COUNT ONE 


1. Admit that plaintiffs’ claim purports to arise : 


and to be brought under the Sherman and Clayton Acts as 
alleged in paragraph 1 of the complaint, but deny that such : 
Claim is well founded thereunder and deny that the answering | 
defendants have violated those statutes. 
2. Deny the allegations contained in paragraph 2 
of the complaint. 
3: " Deny the allegations contained in Paragraph 3 
of the complaint, except admit that those of defendant clubs | 
(as defined in paragraph 7 of the complaint) as are corpo- 
rations transact business within this District within the 
meaning of 15 U.S.C. §22; and admit that defendants National 
Basketball Association (the “NBA"), Madison Square Garden 
-Corporation and Madison Square -Garden Center, Inc., transact 
business or are found or have an agent within this District. 


4. Deny the allegations contained in paragraph 4 
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of the complaint, except admit plaintiffs purport to bring 
this action on behalf of the class of persons described in 
said paragraph. 

5. Deny knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
in paragraph 5 of the complaint, except admit that plaintiffs 
were or presently are active players for one of the now 18 
‘clubs in the NBA. 

6. Deny the allegations contained in paragraph 6 
of the complainc, e.ceptr admit that defendant NBA is a joint 
venture which cperates a professional basketball league in 
vhe United States consisting of 18 members which own and 
operate professioral basketball ciuos located in 18 different’ 
home cities in the United States under franchise from the : 
NBA, am’ admit that the NBA is found within this District 
and maintains its trincipal office at 2 Pennsylvania Plaza, 
New York, New York. 

J. Answering the allegations contained in para- 


graph 7 of the cemplaint, admit that the corporations and 


partnerships listed in that paragraph were organized or incor- 


porated in the ezates set forth and own and operate or did 
own and operate he clubs indicated, except deny that 

Madison Sguare Garden Center, Inc. owns and Operates the 

New York Knickerbockers and deny that Madison Square Garden, 
Inc. is incorporated under the laws of the State of Michigan; 
deny that Phoenix Frofessional Basketb:.] Club is a corpo- 
tation: deny that the Golden State Warriors is operated by 
Golden State Warriors (a partnership); deny that the New 
Orleans Jazz is owned or operated by the New Orleans Pro- 
fessional Basketball Club: admit that those of defendant 


clubs as are corporations transact businewr within this 


3 
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District within the meaning of 15 U.S.C. §22; and deny that 
defendant clubs are found or are doing business within this 
District. Except as admitted herein, deny the allegations 
contained in paragraph 7 of the complaint. 

8. Deny the allegations contained in guaragraph 8 
of the complaint, except admit that the indi».cclals named 
is paragraph 8 are or were officers and/or dicectors of 
.defendant clubs; admit that the individueis named in para- 
gtaph 8 are or were members or ilternate members 2£ the 
Board of Governors; and admit that the Board of G.vernors 
performs the functions set forth in the Const’/tution and 
By-Laws of the NBA, a copy of which will be made availabi» 
to the Court at the trial of this action. 

9. Deny the allegations contained in paragraph 9 
of the complaint. 

10. Deny that the group of s*rsons described 
in paragraph 10 of the complaint is a proper elass ap 4e- 
fined by Rule 23 of the Federal Rules of Civil Procedure. 


li. Deny the allegaticns contained in paras: ach 


11 of the complaint. 


12. Deny the allegations contained in paragraph 
12 of the complaint, except admit that players in the NBA 
execute contracts with the clubs for which they play; 
deny knowledge oc information sufficient to form a belief 
as to the truth of the allegations made with respect to 
“future player[s]"; and admit that players for clubs in 
the NBA are subject to the terms and previsions set forth 
| in the contracts they execute. 

13. Deny the allegations contained in paragraph 
13.0f the complaint. : 

14. Deny the allegations contained in paragraph 


14 of the complaint. 
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15 of the complaint. . 
16. Deny the allegations contained in Paragraph 
16 of the complaint, except admit that defendant clubs 
Stage basketball games between clubs in the NBA for which 
Plaintiffs play; admit that Plaintiffs played college basket- 
ball before entering into contracts with the defendant clubs 
by whom they are now employed; and refer to the NBA Uniform 
; Player Contract for all its terms and provisions. 
| 17. Deny the allegations contained in paragraph 
17 of the complaint. except admit that the Staging of basket- 


ball games between clubs owned and operated by defendant 


| 
e ge,! 15. Deny the allegations contained in paragraph 
{ 
| 
| clubs involv: interstate trade and commerce, and that, on 
| occasion and to a degree, defendant clubs engage in the H 
| activities set ferth in paragraph 17. 
1 
| 28. Admit that the interstate transactions of 


Al defendant clups involve collective annual expenditures and 


. 


receipts in excess of one million dollars. | 


19. Deny knowledge or information sufficient to 


; form a belief as to the truth of the allegations contained 


in paragraph 19 of the complaint, except admit that profes- 
sional basketball differs in some respects from other sports 


and from college basketball, but nevertheless competes 


20. Deny the allegations contained in paragraph 


\ 

ae 
| of the complaint. | 
21. Deny the allegations contained in Paragraph 
21 of the complaint, except admit that the vast majority of 


active NBA players played college basketball and that the 


NBA, and defendant clubs annually conduct a so-called college 


“player draft" that operates in the manner set forth in the 
Constitution and By-Laws of the NBA. The player draft is 
designed to strengthen the weakest teams in the NBA, thus 
insuring more effective competition between and among clubs 
in the NBA from year to year. Such competition enhances 
the interest of spectators and induces their attendance at 
basketball games, all to the collective benefit of plaintiff 
“players and defendant clubs. 
22. Deny the allegations contained in paragraph 
22 of the complaint, except admit that NBA rules require 
the use of the Uniform Contract and that exceptions to 
these rules have been made. 
- 23. Deny the allegations contained in paragraph 
23 of the complaint, except admit the NBA rules require the 
filing with the Commissioner of contracts between active 
NBA players and defendant clubs, and that the Commissioner 
and the Board of Governors have the Powers and duties as 
set forth in the Constitution and By-Laws of the NBA. 
24. Deny the allegations contained in Paragraph 
24 of the complaint, and refer to the Uniform Contract for 
ali its terms and provisions. 
25. Deny the allegations contained in paragraph 
25 of the complaint, and refer to the Uniform Contract fo: 
all its terms and provisions. 


26. Deny the allegations contained in paragraph 


26 of the complaint, and refer to the Uniform Contract for 


all its terms and provisions. 
27. Deny the allegations contained in Paragraph 
27 of the complaint, except admit that when a player is under 


contract to play basketball for @ club in the NBA no other 
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NBA club will attempt to induce him to breach his contract; 
admit that when a player's contract is assigned by one 
NBA club to another both the player and the assignee club 
are subject to the terms of the contract so assigned; and 
admit that teams in the NBA that violate the NBA By-Laws 
and Constitution, or interfere with the gontineveat rights 
to players playing for other NBA teams, may be subject to 
Penalties, and have been penalized, pursuant to the NBA 
By-Laws and Constitution. 

28. Deny the allegations contained in paragraph 
28 of the complaint, except admit that certain information 
relating to player compensation has been distributed to and 
has been made available to NBA member teams from the NBA. 

29. Deny the allegations contained in paragraph 
29 of the complaint,-and refer to the Uniform Contract and 
the Constitution and By-Laws of the NBA. 

30. Deny che allegations contained in paragraph 
30 of the complaint. 

31. Deny the aliegations contained in paragraph. 
31 of the complaint, except admit that the American Basket- 
ball Association (the "ABA") was organized in 1967 and that 
since then one or more clubs in the ABA and one or more 
of defendant clubs have competed for the services of parti- 
cular basketball players. 

32. Deny the allegations contained in paragraph 


32 of the complaint. 


33. Deny the allegations contained in paracraph 


33 of the complaint. 
34. Deny the ailegations contained in paragraph 


34 of the complaint. 
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35. Deny the allegations contained in pacagcaph 
complaint. 
36. Deny the allegations contained in paragraph 
complaint. 
37. Deny the allegations contained in paragraph 
complaint. 
38. Deny the allegations contained in pacagrapn 
complaint. 
39. Deny the allegations contained in paragraph 
complaint. 
40. Deny the allegations contained in paragraph 


complaint. 
AS _TO COUNT TWO 


41. With cespect to the reallegation of paragraphs 


F theeugh 25, 27 through 31, and 33 through 37 of the com- 


and ceallege the answers thereto as contained hereinabove. 

42. Deny the allegations contained in paragraph 
42 of the complaint, except admit that the NBA sent a letter 
to the National Basketball Players Association dated September 
2, 1971, and cefec to said letter and the Uniform Player 
Cortcact for theic tecms and provisiers. 

43. Deny the allegations contained in paragraph 43 


of the complaint, except admit that it is the policy of the 


plaint as contained in paragraph 41 of the complaint, repeat 


nes 


NBA that if a player who has played for the additional “op- 


with another NBA team, it becomes the obligation of the 
Playec's new team to compensate his old team for loss of the 
playec; and that if a dispute between the two NBA member 


tion” yeac without signing a new contract signs a contract 
teams ovec compensation cannot be cesolved, the dispute 
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covld be placed before the NBA Commissioner for final rceso- 
lution pursuant to the NBA Constitution. 
44. Deny the allegations contained in Pacagcaph 
44 of the complainc. 
45. Deny the allegations contained in pacagcaph 
45 of the complaint. 
46. Deny the allegations contained in Pacagcaph 
46 of the complaint, except deny knowledge oc information 
sufficient to form a belief as to the truth of the allega- 
tions cegacding the possible effects which construction of 
the so-called “ceserve" clause in the manner set focth in 
acagcaph 46 would have. ee 
47. Deny knowledge oc information sufficient 
to forms belief as to the truth of the allegations contained 
in pacagcaph 47, except deny that the NBA has an anticompe- 
titive stcucture and has or Pucsues policies of boycott, 
| lacklist and concerted refusal to deal. 


48. Deny the allegations contained in the first 


i 
eentence of Pacagcaph 48 of the complaint; deny the allega- 


tions contained in the second sentence of Pacagcaph 48 of 
the complaint insofar as it is alleged that the NBA has 
ttempted to foreclose competition from the ABA; and deny 
nowledge oc information sufficient to focm a belief as 

o the’ tcuth of the allegations contained in the third 
entence of paragraph 48 of the complaint. 

49. Deny the allegations contained in paragraph 

9 of the complaint, except admit that since 1967 some NBA 
layers have enteced into playing contracts with their clubs 
hich increased the compensation they had ceceived in prior 


eacs. 


50. Deny the allegations contained in paragraph 
50 of the complaint, except admit that representatives of 
defendants NBA and ABA have, from time to time, discussed a 
proposal of consolidation between the NBA and the ABA, 
and further admit that the NBA, certain of its teams, the 
ABA, and certain of its teams, entered into an agreement 
dated May 7, 1971, and refer to said agreement for its terms 
-and provisions. 

51. Deny the allegations contained in paragraph 
$1 of the complaint. 

52. Deny the allegations contained in paragraph 


52 of the complaint. 


53. With respect to the reallegation of paragraphs: 


38 through 40 of the complaint as contained in paragraph 53 
of the complaint, repeat and reallege the answers thereto 


as contained hereinabove. 
AS_TO COUNT TEREE 


54. With respect to the reallegation of paragraphs 
3 through 37, 39, 40, and 42 through 52 of the complaint °* 
in paragraph 54 of the complaint, repeat and reallege the 
answers thereto as contained hereinabove. 

55. Admit on information and belief the allegations 
contained in paragraph 55 of the complaint. 

. 56. Deny that the ABA is in competition with the 

NBA except with regard to procuring the services of some 
basketball players, deny knowledge or information sufficient 
to form a belief as to the number of members of the ABA and 


the number of cities ABA clubs operate in, and admit the 


| 


allegations contained in the balance of paragraph 56 of the 


6S 6 


complaint. 

57. Deny the allegations contained in paragraph 
57 of the complaint. 

58. Deny the allegations contained in paragraph 
58 of the complaint, and deny that there exists a non- 
competition agreement between the NBA and the ABA and their 
respective clubs. 


59. Deny the allegations contained in paragraph 


60. Deny the allegations contained in paragraph 
60 of the complaint. 

PI“ ‘? AFFIRMATIVE DEFENSE TO ALL 

ce TS ALLEGED IN THE COMPLAIN”. 

61. Plaintiffs are representea Or the purposes of 
collective bargaining with defendant clubs by the NBA Players 
Association, an unincorporated association that plaintiffs 
and their representatives have claimed is a labor union. 

62. Clubs in the NBA have been bargaining in good 


59 of the complaint. 


faith concerning the terms and conditions of plaintiffs' 


1964. The agreements reached as a result of said bargaining 
have, with the full consent and approval of the NBA Players 
Association, applied uniformly to all basketball players for 
WBA clubs. Plaintiffs' representatives and representatives 
of defendant clubs have, for example, bargained about the 
terms and provisions of the Uniform Contract and have, since 


1964, both agreed and failed to agree upon various amendments 


. 


employment with the NBA Players Association since at least 


thereto proposed by defendant clubs or the NBA Players 


| Association. 


$3. The agreements, rules, regulations and prac- 


tices challenged in this action by plaintiffs all relate to 
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the terms and conditions of plaintiffs' employment, and thus 
have been, are, or should properly be subjects for collective 
bargaining between the “BA Players Association and defendant 
clubs. Defendant clubs have at no time cefused to bargain in 
good faith with respect to any such subject. 

64. Since the claims alleged in this action by 
Plaintiffs are part of a labor dispute, the National Labor 
Relations Board has primary jurisdiction of the controversy. 

SECOND AFFIRMATIVE DEFENSE TO ALL 

COUNTS ALLEGED IN THE COMPLAINT. 

65. The answering defendants repeat and reallege 
the allegations contained in paragraphs 61 through 63 above. 

.66. Since the claims alleged in this action by 
Plaintiffs are part of a labor dispute, this Court is pre- 
cluded from granting injunctive relief by reason of the 
Norris-LaGuardia and Clay‘ Acts. 


THIRD AFFIRMATIVE DEFENSE TO ALL 
COUNTS ALLEGED IN THE COMPLAINT. 


67. The answering defendants repeat and reallege 
the allegations contained in paragraphs 61 through 63 above. 

68. The agreements, rules, regulations and prac- 
tices challenged by plaintiffs in this action under the 
Federal antitrust laws are exempt from those ant:itrust laws 
by reason of Sections 6 and 20 o: the Clayton act (15 U.S.C. 
$17; 29 U.S.C. §52). 


POURTH AFFIRMATIVE DEFENSE TO ALL 
COUNTS ALLEGED IN THE COMPLAINT. 


69. Each such count fails to state a claim upon 


which relief may be granted. 
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PIFTH AFFIRMATIVE DEFENSE TO ALL 

COUNTS ALLEGED IN THE COMPLAINT. 

70. Each such count is barred by the applicable 
statute of limi ations and laches. 

SIXTH AFFIRMATIVE DEFENSE TO AL’ 

COUNTS ALLEGED IN THE COMPLAINT. 

71. There is a defect of parties with regard to 
‘each such count by reason of plaintiffs‘ failure tc join the 
NBA Players Association. in the absence of said party, com- 
Plete relief cannot be accorded among those already parties, 
and/or said party has an interest relating «ec the subject of 
the ac‘ion and is so situated that the dispositicn of the 
action in its absence may as a practical matter impair or 
impede its ability to protect that interest. 

SEVENTH AFFIRMATIVE DEFENSE TO ALL 

COUNTS ALLEGED IN THE COMPLAINT. 

72. Plaistiffs are barred from bringing this 
action and have waived their right to do so by reasor of 
the terms and provisions of their respective contracts with 
the defendant clubs by whom they are employed, and in parti- 
cular by reason of paragraph 21 thereof. 


EIGHTH AFFIRMATIVE DEFENSE TO COUNTS 
ONE AND TWO IN THE COMPLAINT. 


4 


"2 The clubs which compris? the NBA are engaged 
in a league joint venture pursuant to which league sompeti- 
tion in professicnal basketobali is presented to the American 
‘public. The rules, regulations’ and practices which the 
Plaintiffs challenge are reasonably necessary to organize 


professional basketball es a league sport, to preserve the 


| 


; 
ageless 
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competitive balance of the teams in the league and the inte 
rity of the sport, all of which is for the bénefit of the 
players as well as the clubs. 

74. ‘The draft of college basketball players in 
which the lowest ranking clubs have the first selections is 
reasonably necessary to maintain a balanced league within 
which the teams are as competitively equal as possible. The 

“reserve system is likewise a@ reasonable and necessary mechan- 
ism in order to maintain the balanced blend of competition 
and cooperation which is the hallmark of a professional 
sports league and without which it cannot exist. 

75. If competition between and among NBA clubs in. 
the acquisition of the services of professional basketball : 
players were unfettered and if such players could without any 
restriction sell their services annually to the highest bias 
ding NBA club, the financially weaker clubs would be deprived 
of all opportunity to contract for or maintain the services 
of superior basketball players and a serious imbalance of 
competition among NBA teams would result. This would tend 
to cause the failure of the weaker teams and the ultimate 


destruction of the league. 


° 


NINTH AFFIRMATIVE DEFENSE TO ALL 

COUNTS ALLEGED IN THE COMPLAINT. 

76. There is a defect of parties with regard to 
such count by reason of plaintiffs' failure to join the 
ABA Players Association, a party that has an interest re~ 
lating to the subject of the action and is so situated 


that disposition of the action in its absence may as a 


° 
° 
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Practical matter impair or impede its ability to protect 


. that interest. 


WHEREFORE, the answering defendants demand judgment 


dismissing the complaint herein together with the costs and 


disbursements of this action. 


PROSKAUER ROSE GOETZ & MENDELSOHN 


pe 
KA Member of the Firn = 


360 Park Avenue 

New York, New York 
Attorneys for the 
Answering Defendants 


aA. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., 
70 Civ. 1526 (RLC) 
Plaintiffs, 
- against - 


NATIONAL BASKETBALL ASSOCIATION, 


Defendants. 
ORDER TO SHOW CAUSE 


AMERICAN BASKETBALL ASSOCIATION, 
et al., 


Cross-claimants, 
- against - 


NATIONAL BASKETBALL ASSOCIATION, 
et al., 


Cross-defendants. 


Upon the annexed affidavits of Michael A. Cardczo,. 
both sworn to the 8th day of January 1976, the Certificate 
dated January 8, 1976 of Michael A. Cardozo pursuant to 
Rule 65 of the Federal Rules of Civil Procedure, the conm- 
Pplaint filed by class plaintiff Wilton N. Chamberlain in 


the United States District Court for the Central District 


of California in an action entitled Wilton N. Chamberlain v. 


National Basketball Association, et al. (75 Civ. 4258), and. 
all the prior proceedings in this action, including the 
March 15, 1970 authorization of class plaintiff Wilton N. 
Chamberlain to commence this action on his behalf, the 
complaint and second amended and supplemental complaint 


filed herein, the order of this Court dated February 14, 


1975 certifying this case as a class action under Rule 
23(b) (1), F.R. Civ. P., and the notice to the class sent 

to class plaintiff Wilton N. Chamberlain pursuant to this 
Court's order of September 15, 1975, and after hearing 
Proskauer Rose Goetz & Mendelsohn, attorneys for the moving 
¢2fendants, and Weil, Gotshal & Manges, attorneys for 
plaintiffs herein, and sufficient cause appearing therefor, 


it is hereby 


ORDERED, that class plainti.r Wilton N. Chamberlain 
show cause before this Court, on January , 1976, at M. 
or as soon thereafter as counsel can be heard, in Room 1106, 
United States Courthouse, ’oley Square, New York, New York, 
why this Court should not enter an order, pursuant to Rules 
23(d) and 65 of the Federal Rules of Civil Procedure, and 
the inherent powers of the federal courts, granting defend- 
ant National Basketball Association and its member teams a 
preliminary injunction enjoining and restraining class sists 
tiff Wilton N. Chamberlain, his agents, attornevs and all , 
persons acting in concert with them, from prosecuting in | 
any manner the aforesaid action in the United States District 


Court for the Central District of California. 


And it further appearing to this Court from the 


! 
| 
| 
! 


annexed affidavit of Michael A. Cardozo that immediate, 
substantial and irreparable injury to defendant Nationai 
Basketball Association and its member teams may occur, and ; 
this Court's jurisdiction may be undermin:d, if class 
plaintiff Wilton N. Chamberlain, and his agents, attornevs 
and all persons acting in concert with them, are permitted 


to continue to prosecute the aforesaid California action 
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before a decision on this application for a preliminary 
injunction is made, and after hearing oral argument on 
the application for a temporary restraining order by the 
attorneys for the moving defendants, and the attorneys 
for the plaintiffs herein, and upon the moving defendants 
posting security as fixed by this Court in the sun of 

$ i + conditioned as required by law, it is 


further 


ORDERED that pending the hearing and determination 
of the moving defendants' motion for a preliminary in- 
junction, class plaintiff Wilton N. Chamberlais. and his 
agents, attorneys and ali persons acting in conce. = with 
them, are hereby temporarily restrained from tai.:: 5 
steps in connection with, or prosecuting, «he 
the United States District Court for the Cent” 


of Cal.fornia, entitled Wilton N. Chamberlain 


Basketball Association,et al. (75 Civ. 4258); and i. 


further 


ORDZRED that service of this order to show cause, 
together with copies of the papers upon which it is made, 
shali be deemed good and sufficient service if made in the 
following manner on the following -2r: ons, on or before 

M. on January 5 S276: 

(a) On plaintiffs, by serving a copy of the 

same by hand on their attorney, Weil, 
Gotshal & Manges, 767 Fifth Avenvu:2, 
New York, New York; 
On class plaintiff Wilton N. Chamberlain, 
by serving him as follows: (i) on his 
attorneys in this action, by ‘and delivering 
a copy of the same on Weil, Gotshal & Manges, 
767 Fifth Avenue, New York, New York; (ii) 


on his attorneys in the aforesaid California 
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action by mailing a copy of the same to John 
H. Boone, Esq., Suite 420, Russ Building, 235 
Montgomery Street, San Francisce, California; 
and (iii) on class plaintiff Wilton N. 
Chamberlain personally, by mailing, by certi- 
fied mail, return receipt requested, a copy 
of the same te him at 15216 Antelo Place, 

Los Angeles, California, said class plaintifé' 
last known address; 


On defendants Madison Square Garden Center, 


a nnn ae ae 


Inc. and Madison Square Garden Corporation, by. 
serving a copy of the same by hand on their 
attorneys, Paul, Weiss, Rifkind, Wharton & 
Garrison, 345 Park Avenue, New York, New York; 
On cross-claimants American Basketball 
association and its member teams, other than 
Long Island Sports Enterprises, Inc., by serv- 
ing a copy of the same on their attorney, 
Michael H. Goldberg, Esq. of counsel to said 
cross-claimants, by hand-delivering a copy of 
the same to him at 1700 Broadway, New York, 


New York; and 


On cross-claimant Long Island Sports Enter- 


prises, Inc., by serving a copy of the same 


by hand on its attorneys, Spengler, Carlson, 
Gubar & Churchill, 280 Park Avenue, New Yerk, 
New York. 


U.S.0.d. 
Issued at M. on 


January , 1976 at 


Wew York, New York. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., 
Plaintiffs, ‘ 70 Civ. 1526. (Ric) 
“against- 


NATIONAL BASKETBALL ASSOCIATION, 


Defendants. 
AFFIDAVIT 


AMERICAN BASKETBALL ASSOCIATION, 
et al., 


Cross-claimants, 
~against- 


NATIONAL BASKETBALL ASSOCIATION, 


Cross-defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


MICHAEL A. CARDOZO, being duly sworn, deposes 
and says: 

2. I am a member of Proskaue: Rose Goetz & 
Mendelsohn, attorneys in this action for the NBA defendants 
other than Madison Square Garden Corporation and Madison 
Square Garden Center, Inc. I make this affidavit in support 
of the NBA defendants' motion Pursuant to Rules 23 and 63 
of tle Federal Rules of Civil Procedure, to temporarily 
restrain and preliminarily enjoin class plaintiff Wilton N. 
Chamberlain from prosecuting an action he filed on 
-December 22, 1975 in the United States District Court for 


the Central District of California. 


: 
| 
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2. As more fully described below, the Chamberlain, 
action seeks the identical relief from some of the identical 


practices challenged in this class action, in which Mr. 


Chamberlain is a class plaintiff. The Chamberlain action | 
challenges as violations of the Sherman Act the NBA's 

option clause, the NBA's tampering rules, and the NBA's 
compensation policy, insofar as said practices have affected — 
Chamberlain. Those same practices are challenged in this | 
action. In fact, Mr. Chamberlain gave written authorization 
for the Robertson class action to be commenced on his 
behalf. The commencement of the Champerlain action five and 
one-half years after Mr. Chamberlain authorized the ee 
ment of the Robertson class action, is no more than a 
complete and utter assault on the jurisdiction of this Court and 
the Court's class action certification. Prosecution of the 
Chamberlain action should be enjoined, just as this Court, 
* in February of 1974, enjoined the American Basketball 
Association ["ABA"] from prosecuting in California an action 


closely related to the instant one. 


AND ROBERTSON COMPLAINTS 


3. Comparison of the Chamberlain complaint, 
a copy of which is annexed hereto as Exhibit A, with the 
second enended and supplemental complaint in this action 
(hereinafter "Robertson complaint"), a copy of which is 


annexed hereto as Exhibit B, reveals that every substantive 


A COMPARISON OF THE CHAMBERLAIN 
i 
| 
| 
} 


allegation in the Chamberlain complaint finds its parallel 
in the Robertson complaint. | 
H 
4. In its boiler-plate allegations relating to i 


| 
| 


parties, relevant market and interstate commerce, the 
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Chamberlain complaint is virtually a word-for-word copy 

of the cross-claim filed aerein by the ABA. Perhags this 
is explainable by the fact that Mr. Chamberlain's attorney 
in his California action, John H. Boone, Esq., was listed, 
along with Mr. Furth, as one of the attorneys for the ABA 
when it commenced the 1974 California action, the prosecu- 
tion of which this Court subsequently enjoined. 

5. The language of the Chamberlain complaint is 
strikingly similar to the ABA cross-claim, and the sub- 
stantive allegations are the same as those in the Robertson 
complaint. Thus: 

(a) Like the instant case, the party defendants 
in the Chamberlain action are the NBA and the entities 
owning each of its teams. (Compare Chamberlain complaint 
q¥ 4, 5 with Robertson complaint #% 6, 7). 

(b) In khoth complaints the relevant market is 
alleged to be professional basketball, which is alleged to 
be a market separate and distinct from the presentation of 
other sporting events. (Compare Chamberlain complaint 
q% 9, 12 with Robertson complaint 14 19, 20, 33). 

(c) Both complaints allege that the NBs is an 
unlawful monopoly and has been conspiring to restrain trade 
and commerce in major league professional basketball in 
violation of Sections l and 2 of the Sherman Act. (Compare 
Chamberlain complaint 4 12 with Robertson complaint 4 33). 

(d} Both complaints allege that the NBA's 
practices have resulted in depriving players of the earnings 
they would have otherwise received. (Compare Chamberlain 


complaint ¥ 26 with Robertson complaint { 38). 


bb 

6. A study of the section of the Chamberlain 
complaint entitled "Acts of Defendants and Co-Conspirators" 
(Ex. A, p. 9), makes clear that the NBA practices 
complained of in Chamberlain are also complained of in 
Robertson. The Chamberlain complaint alleges (¥4 15 - 16) 
that Chamberlain was drafted by the Philad-‘phia team of the 
NBA, signed NBA contracts and played with Phi\#delphia and 
then Sen Francisco, and in 1965 was traded to fuiladelphia. 
The complaint alleges (4 16), that after playing with 
Philadelphia for three seasons, Chamberlain was traded in 
1958 to the Los Angeles team of the 3A. 

7. %&In paragraphs 19-22, the two specific acts 
about which Chamberlain complains emerge. First, he alleges; 
that asa result of Los Angeles' 1973 exercise of the 
option clause in his contract -- an option that an arbitrator 
subsequently found to have been properly exercised -- he 
was enjoined by a California state court from playing fer 
the San Diego team of the ABA for the 1973-74 season. Then 
he complains that in 1975 the Los Angeles team of the NBA 
and the Commissioner of the NBA prevented other member teams, 
particularly the New York Knickerbockers, from negotiating 


with Chamberlain until and unless the nesotiating rights to 


8. The one and one-half page long paragraph 23 
must be read in its entirety to realize the full extent 


of the overlar between the Chamberlain complaint and the 


1 
Sim were obtained from Los Angeles by another NBA team. | 
i 
| 


Robertson complaint. The Chamberlain complaint alleges that 
"[p)ursuant to the conspiracy and in furtherance of it, once 
a player has signed a Standard Player Contract with a men- 


ber team to whom he is assigned and then has fully perforre 
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his contract for the term of his employment, he is not freet 
negotiate with any other defendant member team. , * The 


paragraph goes on to allege: 

(a) “In the first place, the Standard Player 
Contract gives the defendant owner a unilateral option to 
renew the contract for a further term of one year... . 
The purpose and effect of the option is to coerce the player 
to sign a new contract with the owner of his team on the 
owner's terms." A similar complaint about the option clause 
is found in the Robertson complaint at { 25. 

(b) “'n the second place, during the time a 
player is under contract with one defendant member team, he 
is prohibited from negotiating with any other defendant 
member team for future employment, and all other defendant 
member teams are prohibited from negotiating with him or 
making offers to him." This same complaint about the 
tampering rules found in the NBA's by-laws and constituticn 
is found in 4 27 of the Robertson complaint. 

(c) “In the third place, even if and after 
a player's contract expires . . . and [he] becomes what defendants 
euphemistically call 'a free agent', he cannot become ein- 
ployed by any defendant member team except within the terms 
of the rules set forth by the Commissioner of defendant 
NBA to negotiate with and pay compensation to the defendant 
member team with the so-called'rights'." These allegations 
over the NBA's compensation policy are found in 4% 43 of 
the Robertson complaint. 

9. In short, every paragraph of the Chamberlain 


complaint finds its parallel in the Robertson complaint. 
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10. I have been advised that as of today at 
least five of the named defendants in the Chamberlain action 
have been served with a summons and complaint. On informa- 


tion and belief, other NBA member teams have been, or will 


soon be served and, unless the r- lief requested herein is | 
i 


granted, it will be incumbent upon all the NBA defendants to; 


enga7te counsel in the Chamberlain action to defend them. 
THE ROBERTSON ACTION 


The Complaint 


ll. This class action was commenced on April 15,' 
| 
\ 


197: .ass Plaintiff Chamberlain signed a document in which | 


197° ™xactl, one month before its filing, on March 15, 


he auchorized the National Basketball Players Association 
"to initiate one or more class actions on my behalf against 
the National Basketball Association . .. in order to bring 
about an end to ar greement among the clubs or other 
entities to elin. ute competition among them in the acqui- 
sition of talent ... . In addition, you are hereby 
authorized . .. to assert a claim for damages on my be- 
half." A copy of the authorization Mr. Chamberlain signed 
is annexed hereto as Exhibit C. 

12. Despite this authorization, and the subse- 
quent commencement of this class action, class plaintiff 
Chamberlain has seen fit to attempt to undermine the juris- 
diction of this Court and to commence a separate and 
duplicative action. 

13. As noted above, the second amended and 
supplemental complaint in this action contains specific 


! 
i 
reference -o the three practices of the NBA challenged in the 


Chamberlain complaint -- the option clause in the NBA 
Uniform Player Contract, the NBA tampering rules, by which 
an NBA player is prohibited from negotiating with another 
NBA team during the term of his contract, and the NBA com- 
pensation policy, whereby an NBA team is obligated to 
compe: ate anoth.. NBA team in the event that a team signs 
a player of a former team whos2 option with the former team 
has expired. 
The Class Action Ruling 
14. On February 14, 1975, this Court, over the 

vigorous opposition of the NBA defendants, granted plaintiffs" 
| Class action motion (389 F. Supp. 867 (S.D.N.yY. 1975)). It 
concluded: 

"It appears that the NBA conspiracy 

te monopolize professional basketball 

through intra- and inter-league restraints 

- - - has affected, affects, or will affect 

each member of the class in a similar way, 

and it appears that every NBA player has 

the same interest in ending these restraints." 

(389 F. Supp. at 898). 


15. In certifying the case as a class action under 


Rule 23(b) (1), the Court found that “separate actions could 


establish incompatible standards of conduct for the NBA." 


(389 F. Supp. at 901). Perhaps anticipatine that an action 
such as Mr. Chamberlain's might otherwise be commenced, the 
Court wrote that "if this action were allowed to continue 
only for the benefit o£ the named p.waintiffs, it is con- 
ceivable that other members of the proposed class would file 
similar complaints in other courts. The court Might grant 
infunctive relief, another court might refuse, and a third 
“may give relief which differs in material respects from the 


first." (389 F. Supp. at 901). (Footnote omitted). 


16. Although the NBA defendants argued that if 
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the case was found to be a class action, it should be 


ce. tified under Rule 23(b) (3), in part so that class 


the class, this Court instead determined that the action 
should proceed “under (b) (1) exclusively, so that the opt- 
out privilege is unavailable." (389 F. Supp. at 903). 
17.. The NBA defendants remain of the opinion 
that this case is not a proper class action because, 
inter alia, (i) the challenged practices affect each NBA 
player differently, (ii) differing proof will be required 
from each player on the fact of his damage, and (iii) con- 


flicts exist among the players who comprise this class. 


| 
Plaintiffs would be given the opportunity to “opt-o-t" of 
' 


However, given the Court's certification, the NBA defendants’ 
are entitled to the limited protection the certification 
offers them, including the prevention of multiple liti- 
gations over similar claims -- one of the very reasons this 
Court certified the Robertson action as a Rule 23(b) (1) 
class action. 


The Class Action Notice 


18. By order dated September 15, 1975, a copy of: 


which is annexed hereto as Exhibit D, a “Notice of Pendency 


of Class Action” was to be mailed to all persons who appear-. 


ed to be part of the class, which was defined as follows: 


“All persons who (1) were on the 
active list of or under contract to a 
team in the NBA as of or since April 16, 
1970 and who played at least one regular 
season or play-off game in the NBA or 
since the basketball season which included 
April 16, 1970 and (2) in the future play 
at least one such game for a team in the 
NBA prior to the date of a final judgment 
in this action." 
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According to paragraph 18 of the Chamberlain complaint, 

Mr. Chamberlain was ehdes contract with an NBA team after 
April 16, 1970 and played basketball for an NBA team after 
that date. Therefore, in addition to the fact that 
Chamberlain specifically authorized this class action to be 
initiated on his behalf, Chamberlain is unquestionably one 
of the Robertson class plaintiffs. 

19. The class notice also provided tnat a class 
member, upon application to the Court, could be represented 
in this action by counsel of his own choice. No such 
application has been made by Mr. Chamberlain. 

20. By affidavit sworn to September 22, 1975, 

a copy of which is annexed hereto as Exhibit E, counsel 
for plaintiffs stated that the class notice had been sent 
to all members of the class including, on information and 
belief, class plaintiff Chamberlain. 

21. Indeed, it can hardly be disputed that Mr. 
Chamberlain has actual knowledge of the maintenance of 
this class action. Not only did he authorize its commence-~ 
ment, but in early December, 1975, before Mr. Chamberlain 
had commenced his California action, plaintiffs’ counsel 
advised us that Mr. Chamberlain's deposition in this case 
had been scheduled for January 7, 1976. Plaintiffs’ counsel 
has advised me that before scheduling Mr. Chamberlain's 
deposition for that date, he had discussed the deposition 
with Mr. Boone, Mr. Chamberlain's California attorney. On 
January 5, 1976, two weeks after the Chamberlain action had 
been commenced, and two days before Mr. Chamberlain's 
deposition was to be held in this action, we were advised 


by plaintiffs' counsel that he had been unable to reach 


| 
| 
| 
| 
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Mr. Boone in recent days, that Mr. Chamberlain had not 
yet produced any documents for his deposition, and 
accordingly Mr. Chamberlain's January 7 deposition would 


have to be adjourned. 


THE RELIEF REQUESTED 
SHOULD BE GRANTED _ 


22. This Court is intimately familiar with the 


mammoth pre-trial discovery proceedings that have been going 
on in this case, including the discovery of class plaintiffs 
such as Mr. Chamberlain. It is also aware that in 

February, 1974, on the applicat.on of the NBA defendants, 

it enjoined the ABA from prosecuting in California a lawsuit 
closely related to this case. One of the ABA attorneys in 
that California action was John Boone, Mr. Chamberlain's 
ettorsey in his recently commenced action. The Court is 
also aware that it has directed the Robertson case ty go 

to trial on or about June 1, 1976. 

23. Under the circumstances, and as long as the | 
class action certification remains in effect, Mr. 
Chamberlain's California action is absolutely inconsistent 
with the simultaneous maintenance of this action as a class 
action, particularly one that was instituted with Mr. 
Chamberlain's specific authorization. 

24. For the NBA defendants to have to defend 
against Mr. Chamberlain's action, and subject themselves 
to extensive pre-trial discovery on the same issues, would 
undermine the sound administration of justice. In fact, 
discovery has been had in this action on Mr. Chamberlain's 
allegations with respect to the right of the New York team 


of the NBA to negotiate with him. 


ps 


25. For the Chamberlain action to be allowed 
to proceed, when decisions or relief in that action might 
conflict with the decisions cr relief this Court might render or grant 
on the same issues, would be ludicrous, particularly since | 
the possibility of inconsistent selief and decisions was 
one of the factors on which this Court relied in certifying 
this case as a 23(b) (1) class action. 

26. The assault on the jurisdiction of this 
Court is clear; the prejudice the NBA defendants would suffer 
if the Chamberlain action were permitted to go forward is 
equally clear. The NBA defendants unsuccessfully sought 
to persuade the Court that this action should not be pro- 
secuted as a class action; alternatively, we suggested that 
it should be certified as a “(b)(3)" class action to permit 
parties to "opt-out". Those arguments were rejected. 
While we continue to believe, and state most respectfully, 
that the Court's class action rulings were in error, the 
class plaintiffs -- and particularly one who specifically 
authorized the class action to be initiated on his behalf -- 
are bound by the burdens, as well as the benefits, of the 
Class action ruling. This Court has found this case to 


be a class action and no other action involving the same 


CONCLUSION 


27. #The reason why this application is being 


| 
issues should be permitted to go forward. 
| 


brought on by an order to show cause, rather than by motion, | 
is that time is of the essence because of the Secember 30, 
1975 filing of the Chamberlain action, because of the fact 


that the NBA defendants must promptly defend themselves in 


| 
| 
| 
| 
| 
: 
| 
| 
4 
| 
| 
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that action if the relief requested herein is not granted, 
and because the NBA is by this affidavit applying for a 
temporary restraining order. 

28. No prior application for the relief sough‘ 


herein has been made. ay 


WHEREFORE, it is respectfully submitted 
that the order to show cause should be signed, a temporary 
restraining order should be issued, and, upon the return 
day cf the motion, a preliminary injunction should be 
issued enjoining class plaintiff Wilton N. Chamberlain 


from prosecuting his California action. 


f Pohl “a : fake 


Michael A. Cardozo 


Sworn to before me, this 8th 
day of January, 1976. 
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Notary Public 
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PRICHAEL 2. COSLIAMND 
NOTARY FUSLIT, Stet: of New York 
No. 41- 4§ 

Qualified ix C 2 Suenty 
Commission Capires March 39, i974 
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‘UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., 
Plaintiffs, 70 Civ. 1526 
(RLC) 


~against- 


iWATIONAL BASKETBALL 
‘ASSOCIATION, et al., AFFIDAVIT 


| 


Defendants. 


AMERICAN BASKETBALL ASSOCIATION, 
let al., 


Cross-Claimants, 
~against- 


| NATIONAL BASKETBALL 
ASSOCIATION, et al., 


Cross-Defendants. 


|STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


MICHAEL A. CARDOZO, being duly sworn, deposes and 


says: 


‘1. I am a member of Proskauer Rose Goetz & 


Madison Square Garden Corporation and Madison Square Garden 


| 
\Mendelsohn, attorneys for the NBA defendants other than 
| 


Center, Inc., and make this affidavit in further support of 
oe NBA defendants’ motion for a temporary restraining order 
enjoining class plaintiff Wilton Nn. Chamberlain from prose- 


icuting the action he commenced on December 22, 1975, in the 


’ 


i 


United States District Court for the Central District of 

California. Specifically, I make this affidavit to advise 

the Court that John Boone, Esq., Mr. Chamberlain's California 
. ' 


attorney, hac advised me that he has no objection to the entry. 


of the temporary restraining order on the conditions outlined : 
! 
H 


2. On January 6, 1976, I telephoned Mr. Boone and 


advised him that the NBA defendants would b= seeking a 


jtemporary restraining order in this action against Mr. 


Ichamberlain’s prosecution of his California action. I told 


iMr. Boone that I would be prepared to make such an applicaticn, 


| 
jon Friday, January 9, 1976, when the Court had scheduled a 


llengthy pretrial conference. In accordance with the bheevees | 
ae I received from Mr. Tom Klein, law clerk to Judge 
Carter, with whom I had discussed the matter, I told Mr. 

‘Boone that if it would suit his convenience, the Court would 
hear the temporary restraining order application early the 


following week, rather than on January 9. 


3. After considering the matter, Mr. Boone, on 
|January 6, advised me that he would not object to the entry 
of a temporary restraining order on the condition that the 
unsigned order to show cause and supporting affidavit was 
mailed to him on or before January 8, and the preliminary 
injunction hearing could be scheduled for January 23. Mr. 
Boone further advised me that his answering papers to the 
preliminary injunction motion would be mailed to me on or 


before January 16. 


4. I told Mr. Boone that the conditions he proposed 
were satisfactory to me, but of course I could not speak for 
other counsel, particularly Weil, Gotshal & Manges, attorneys | 
os the class plaintiffs. I also advised him that any such | 


jarrangement would have to be with the approval of the Court. 


Mr. Boone said he recognized that. 


5. Mr. Boone stated that he would write a letter 
to the Court advising it of the foregoing. On January 7, 
1976, I advised the Court and all counsel of the tentative 


arrangement Mr. Boone and I had reached. 


6. On January 7, 1976, following further conmunice= 
‘ieee with Mr. Klein, I advised Mr. Boone that the Court woulé 
{be available to hear oral argument on the preliminary injunc- | 
tion motion from 10:00 a.m. to noon on January 23, 1976, but 
would not be available in the afternoon of that day. Mr. 
|Boone advised me that if he desired an evidentiary hearing on 
the preliminary injunction, he would so advise the Court and 


me, so that the evidentiary hearing could begin, if necessary, 


on January 22, 


WHEREFORE, it is respectfully requested that the 


temporary restraining order scught herein be granted. 


Pid, ee A fede 


MICHACL A. CARDOZO 


jSworn to before me this 
ue Gay of January, 1976. 


a ei ie 
Notery Public 


MICHALL %. COGLIANO 
NOTARY PUBLIC, State of Siow York 
No. 6!-£/33485 

alified in Qaecns County 
PPA Sista March 30, 197-. 
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JO. KH. BOONE 
| LAW OFFICES OF JOHN H. BOONE 
f Suite 420 Russ Building 
235 Montgomery Street FILED 
San Francisco, CA. 94104 i 
| Tel. 415-788-0656 _ pec 22 1975 


! SEYMOUR S. GOLDBERG 

| SEYMOUR S. GOLDBERG LAW CORPORATION CLERK, U.S. D! A 
16633 Ventura Boulevard EaLsrRet “DEPL 

| Encino, CA. 91436 

| Tel. 213-981-2020 


I Attorneys for Plaintiff 


IN THE UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 


cot oahkan re 


~ 
° 


| WILTON N. CHAMBERLAIN, 


CV 75 4-58 


CIVIL NO. 


=) 
# 


Plaintiff, 
vs. 


- 
n 


NATIONAL BASKETBALL ASSOCIATION, 

a joint venture; CALIFORNIA SPORTS 
| INCORPORATED, a California corpor- 
} ation; LEMAT CORPORATION, a Dela~ 
} ware corporation; the general 
‘| partner of a limited partnership 
| dba GOLDEN STATE WARRIORS; 

/ PRO-BASKETBALL, INC., an Oregon 
| corporation; SEATTLE SUPERSONICS 

CORPORATION, a Washington corpor- 
j ation; THE PHOENIX PROFESSIONAL 
| BASKETBALL CLUB, a limited 
} partnership; MILWAUKEE PROFESSIONAL 
| SPORTS AND SERVICES, INC., a Wis- 
j Consin corporation; CHICAGO PRO- 

i FESSIONAL BASKETBALL CORPORATION, 
jan Illinois corporation; KINGS 
} PRO BASKETBALL, INC., a Missouri 


=) 
a 


COMPLAINT 


(Antitrust - Jury 
Trial Demanded) 


YH YY we 
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BASKETBALL, ‘INC., a Massachusetts 
| COrporation; MADISON SQUARE 
f GARDEN CORPORATION AND MADISON 
# SQUARE CENTER, INC., a Michigan 
# Corporation; RIKO ENTERPRISES, 
+ INC., a Pennsylvania corpora- 
tion; BUFFALO BRAVES, INC., a 
# New. York corporation; DETROIT 
PISTONS BASKETBALL COMPANY, 
, 2 corporation; WASHINGTON BULLETS 
BASKETBALL CLUB, INC., a Maryland 
| corporation; ATLANTA HAWKS BASKET- 
BALL, INC., a Georgia corporation; 
| TEXAS SPORTS INVESTMENT, INC., 
; @ Texas corporation; CLEVELAND 
' PROFESSIONAL BASKETBALL COMPANY, 
| INC., an Ohio corporation, and 
. NEW) ORLEANS PROFESSIONAL BASKET- 
BALL CLUB, a Louisiana corporation, 


Defendants. 
SEUSS EE ee Rie ea GE ene 
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} Central District of California and are within the jurisdiction 
15 i 
"16 | 
17 | : 
j alleged have been performed within the Central District of Cali- 
281 
19 | 
20 | 
21 | 
22 | 
235 | 
24 jj 
25 | 
-26 | 


-27 
28 
29 
30 
31 


S2 i 


JOHN 4. BOONE 
‘ armen at ao 
ORO OUP Out Brn eh 


; 
Pan FRaneisco were | 


4418" Tau BEbe 


GZo Cad 


° 


Plaintiff, by his attorneys, for his complaint against the 

defendants, demanding a trial by jury, respectfully allege: 
I 
NATURE OF CLAIM AND JURISDICTION OF COURT 

i. This complaint is filed and this action instituted 
pursuant to 28 U.S.C. §1337 (1948) against defendants under 
Sections 4, 12 and 16 of the Clayton Act ‘15 U.S.C. §§ 15, 22 pe 
26 (1963)), in order to declare, to prevent and restrain, and to 
recover damages resulting from the violation by defendants, as 
hereinafter alleged of Section 1 of the Sherman Act (15 U.S.C. 
$1 (1963)), and of Section 2 of the Sherman Act (15 U.S.C. §2 
(1963)). 


2. Defendants transact business and are found within the 


of this Court for the purpose of service. Some of the unlawful 


acts done in violation of the antitrust laws as herein after 


fornia. 


B® 


THE PARTIES 


3. Plaintiff WILTON N. CHAMBERLAIN is a professional basket 
ball player who played basketball exclusively for the Los Angeles 
Lakers, a professional basketball team owned and operated by 
defendant California Sports, Inc., for a period of five years 
pursuant to two separate contracts. The first of said contracts 


covered the 1968-69, 1969-70 and 1970-71 basketball playing 


} seasons. The second of said contracts covered the 1971-72 and 


the 1972-73 basketball playing seasons. Plaintiff is a resident 


of the State of California. 


4: Defendant National Basketball Association (herein “NBA") 


is a joint venture among professional basketball teams which was 
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| founded over twenty-five (25) years ago as the result of the 


"merger" or consolidation of teams in the Basketball Agsociation 


of America and the National Basketball League. 


NBA has had from 8 to 18 ceams. 


Since 1949, the 


5. Also name as Cefendants in this action are the 1g 


current owners of NBA franchises (herein “Member Defendants"). 


Each of the Member Defendants currently holds a franchise 


issued by the NBA. 


The corporations and partnerships, the name 


of their teams and their principal places of business which 


comprise the Member Defendants are: 


| Member Defendants 


| California Sports 

j Incorporated, a 

i California corpor- 
} ation 


| Lemat Corporation, 
} @ Delaware corpor- 
jf ation, the general 


partner of a limited 


|} partnership, d/b/a 
} Golden State Warriors 


| Pro Basketball, Inc., 
| an Oregon corpor- 
j ation 


| Seattle Supersonics 

i Corporation, a 

j Washington corpor- 
ation 


|The Phoenix Pro- 
| fessional Basketball 


Club, a limited 


; partnership 


| Milwaukee Pro- 


fessional Sports and 
Services, Inc., a 


. Wisconsin corpor- 
. ation 


Team Name 


Los Angeles Lakers 


Golden State Warriors 


Portland Trail Blazers 


Seattle Surersonics 


Phoenix Suns 


Milwaukee Bucks 


Principal Place 
of Business 


Los Angeles, 
Caiic. 


San Francisco, 
Calif. 


Portland, 
Oregon 


Seattle, 
Washington 


Phoenix, 
Arizona 


Milwaukee, 
Wisconsin 


Chicago Professional 
Basketball Corpor- 

|] ation, an Illinois 

| corporation 


Kings Pro Basketball, 
h Inc., a Missouri 
| corporation 


Boston Celtic Basketball 
Club, Inc. (formerly 
Trans National Communi- 
|} Cations, Inc., a Massa~ 
| chusetts corporation 
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Masidon Square Garden 
Corp., and Madison 
Square Center, Inc., a 
Michigan corporation 


eH 
~» F O 


| Riko Enterprises, Inc., 
a Pennsylvania corpor- 
| ation 


~ oe oe 
Oo fF @ 


Buffalo Braves, Inc., 
! &@ New York corporation 


! 
2 @ 


New Orleans Basketball 
} Club, a Louisiana cor- 
poration 


Detroit Pistons Basket- 
ball Company, a cor- 
poration 


Basketball Club, Inc. a © 


Maryland corporation 


| Atlanta Hawks Basket- 
; ball, Inc., a Geogria 
corporation 


I Texas Sports Invest- 
ments, Inc., a Texas 
| corporation 


28 
29 
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31 


32 


f 
bia. Professional 
; basketball Company, 
} Inc., an Ohio corpor- 
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Chicago Bulls 


Kansas City-Omaha Kings 


Boston Celtics 


New York Knickerbockers 


Philadelphia 76ers 


Buffalo Braves 


New Orleans Jazz 


Detroit Pistons 


Washington Bullets 


Atlanta Hawks 


Houston Rockets 


Cleveland Cavaliers 


Chicago, 
Tllinois 


Kansas City 
Missouri 


Boston, 
Massachusetts 


New York, N.Y. 


Philadelphia, 
Pennsylvania 


Buffalo, N.Y. 


New Orleans, 
Louisiana 


Detroit, 
Michigan 


Landover, 


Maryland 


Atlanta, 
Georgia 


Houston, 
Texas 


Cleveland, 


Ohio 
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other personnel. 
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2iz 
CO-CONSPIRATORS 
6. Various other corporations, individuals and other 
entities not made defendants in this complaint participated as 
co-conspirators in the offenses charged herein and performed acts 


anc made statements .» furtherance therrof. 


Iv 
NATURE OF TRADE AND COMMERCE 
7. Major league professional basketball is conducted by 
and through teams operated throughout the United States to pro- 
vide the general public with highly skilled exhibitions of the 
game of basketball. In general, to operate successfully each of 
such teams require, among other things: 

a) Membership in a league in which the several member 
teams making up such league are reasonably well matched in play- 
ing strength; 

b) The acquisition of a group of highly skilled and 


well-known players. 


8. Major league professional basketball involves the 
organizing, promoting and holding of major League professional 
basketball games, including pre-season exhibition yames, regular] 
scheduled season games, an “all-star game", and “play-off games" 
to determine the annual winner in conferences or divisions of a 
league and to determine the overall champion of the league; the 
staging of such games in suitable arenas or other places; the 
sale of tickets of admission; the negotiation and sale of rights 


to broadcast and re-broadcast such games over television and 


radio facilities; and the negotiation for, acquisition, and 


retention of highly skilled and well known players, coaches and 


9. Major league professional basketball constitutes a market 
| 


separate and distinct -from-the exhibition of minor league or other 
{ 


b80 (ed 
j Other professicnal, collegiate, or high + _... ? basketball con- 
tests and other sporting bouts, forms of public shows, Spectacles 
and entertainment. It is the only class of »~ofessional basket- 
ball which attracts widespread public interest, which is regularly 
publicized in the sporting pages of es and magazines and 
which attracts network television and radio sponsorship. Major 


league professional basketball has a particular demand and pecu- 


liar qualities differing from college basketball. The college 
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and .professional rules of play differ in many respects, and 
entirely seperate records and statistics are maintained for pro- 
fessional as opposed to college basketball. The caliber of both 


individual and team play of major league professional basketball 


| generally is far superior to that of college basketball. Fach 


year, only a relatively small number of the most outstanding 
| college players are able to obtain positions on major league pro- 
|| fessional basketball teams. In addition, a vary few players fall 
into a definable class known as "super stars". This designation 
| is applicable to a player who is generally recognized as possess- 
ing skills far above average and who, by his fame, provides 
increased attendance and revenues for the team for which he plays. 
Generally, these players are established professional Players but 
occasionally, because of outstanding success and fame during 
j College, a player achieves this designation prior to becoming a 
t enior league professional basketball player. 
10. The Defendant NBA schedules basketball games in 
| various cities and, in order to perform such schedules, the 
» Member Plaintiff and Member Defendants are regularly required to 
: transport their players, coaches and other personnel across state 
i Lines and to make frequent use of the mails and other means of 
bec communication. Admission tickets to Member Plaintiff! 
j; and Member Defendants' games are sold through the mails to cus- 


1 tomers located in states ocher than those states in which the 
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games are played. A substantial numper of people cross state 
lines to be present at such games. The major league pro- 
fessional basketball season begins in October and lasts continu- 
ously roiat April or May ‘of each year. During the 1972-73 
season, more than 700 games were placed in more than 25 cities 
by Member Defendants. Attendance at NBA Exhibition, regular 
season and play-off games for the 1972-1973 basketball season 


| exceeded 2,600,000 persons. 
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11. Defendants have an agreement, the exact terms of 


w 
o 


} which are unknown to plaintiff, with the Columbia Broadcasting 


=) 


| System, which provides for national network television coverage 


=) 
nv 


of basketball games between Member Defendants. In addition, 


! 
«a 


defendants have agreements with various television and radio 


hu 
im 


| stations which provide for the broadcasting of each of such: 
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teams’ géines on a local pr regional basis. The broadcasts 


~ 
@ 


made pursuant to such agreements are.often made by stations 


nw] 
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} located in a state other than the one in which the game so 


rw) 
tos) 


| transmitted is being played and, in many instances, the tr2:.s- 
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| mission is heard or seen by persons who are outside of the 


state in which the transmitting station is located. 


Vv 
OFFENSES CHARGED 
12. Beginning in about the year 1973, the exact date 
! being unknown to plaintiff, and continuing’ up to and including 
the date of the filing of this complaint, the defendants and 


other persons acting for each of them, have been and are now 


' engaged in: 


a) A continuing combination and conspiracy to re- 


; Strain interstate and foreign commerce in the United States in 
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‘i, petition in the trade and commerce herein alleged 


tvoG) 


majer league professional pasketball in violation of Section 1 


of the Sherman Act; 


b) A combination and conspiracy to monopolize and 


. 


€@ combination and conspiracy to attempt to monopolize interstate 
t 


| 


and foreign commerce of the United States in major league pro- 
fessional basketball in violation of Section 2 of the Sherman 


‘ Act. 


13. Each act of defendants and co-conspirators herein 
alleged was done in furtherance of the offenses chargee in the 


preceding paragraph and was a part thereof and was done with 


| 
| 


; the primary purpose and intent of restraining, monopolizing, 
attempting to monopolize and substantially lessening competition 

ia the trade and commerce described herein. It was the intent, 
jointly and severally, of defendants and co-conspirators, inter 


| alia, to: 
H 
if 
1] 
+ 


a) Eliminate competition in major league professional 


| basketball; 
! : 
b) Use their monopoly position in major league pro- 


fessional basketball. to eliminate competition; 
! ¢) Combine their economic power to eliminate compe- 
| tition in major league professional basketball; 

a) Eliminate competition in major league professional 
basketball by controlling, limiting, and restricting the aN 
‘tion of major. league professional basketball players, including 
plaintiff. 

e) Eliminate plaintiff from the trade and commerce 


/ Of major league professional basketball; and 


£) Obtain substantial profits for themselves, at the 


| expense of plaintiff, as a result of the restrictions upon con- 
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vi 
ACTS OF DEFENDANTS AND CO-CONSPIRATORS 
14. Defendant NBA was organized in 1949, as the result of 
a “merger" or consolidation of the existing teams in the Basket- 
ball Association of America and the National Basketball League. 
} Since that time the defendant NBA has dominated major league pro- 
fessional basketball. 


15. Plaintiff, during the period 1955 to 1958, played 
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basketball for the University of Kansas, at which time plaintiff 
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gained national prominence as a basketball player. During the 


=] 
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1958-59 season plaintiff played professional basketball for the 
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Harlem Globetrotters, and in 1959 was drafted by the Philadelphia 
team of the defendant NBA. At this time the defendant NBA and 

its member teams were the only entities engaged in the business 
‘of major league professionai basketball. 

16. In 1959 plaintiff signed a contract to play professio 
| basketball for the Philadelphia team of the defendant NBA and 
|} played with this team during the 1959-60, 1960-61 and 1961-62 
seasons. During the 1962-63, 1963-64 and part of the 1964-65. 
seasons, plaintiff played for the San Francisco team of the 
| defendant NBA, and on January 15, 1965 was traded by San Francis 
7 to Philadelphia.- Thereafter plaintiff played for the Philadelphi 
| team of defendant NBA for the balance of the 1964-65 season as 
i! well as for the 1965-66, 1966-67 and 1967-68 seasons. On July 
i 8, 1968, plaintiff was trade by the Philadelphia team of the 
defendant NBA. The Los Angeles team was owned by ¢ “endant Cali- 
fornia Sports, Incorporated (herein referred to as ‘CSI"). 
17. On or about June 10, 1968, plaintiff and CSI 

entered into a letter agreement pursuant to which plaintiff agreed 
| to sign a standard NBA player contract with CSI for the 1968-69, 
1969-70 and 1970-71 basketball seasons. CSI agreed to pay 
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plaintiff $200,000 per <eenen, to selectand assist plaintiff in | 
entering certain business ventures, and to cause its sole share- | 
holder, Jack Kent Cooke, to sell plaintiff $100,000 worth of 
stock in the Jack Kent Cooke, inc. in return for a promissory 
note of plaintiff but with liabilities limited to the security 
ef the stock. 
18. On or about September 9, 1971, CSI and plaintiff 


executed another NBA Uniform Player Contract for the 1971-72 and 
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1972-73 basketball seasons for compensation of $200,000 per 


season plus “other considerations”. A copy of this contract is 


w 
to} 


attached lereto as Exhibit A. On or about November 7, 1971, 
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plaintiff and CSI executed a collateral agreement which obligated 


rw) 
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CSI to continue to obtain business investments, extended the due 


i) 
> 


date on the promissory note, and gave plaintif£ an option to 


require Ja “ent Cooke to repurchase the stock which plaintiff 


woe) 
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| had purchased .rom Jack Kent Cooke in 1968. 


19. On or about July 31, 1973, the general manager of CSI 


ae 
_ 


attempted to renew and extend the contract of September 9, 1971, 


» 
o 


' to cover the 1973-74 basketball season, pursuant to Section 22 of 


re 
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said contract. 
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20. On or about September 26, 1973, plaintiff announced 
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that he had contracted with the San Niego Conquestadors of the 


& 
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American Basketball Association to play and/or coach beginning 


» 
Pe 


with the 1973-74 basketball season. CSI thereupon commenced an 


& 
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| action in the Superior Court of the State of California for the 


y County of Los Angeles. In this action CSI sought a preliminary 


ry) 
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l and a permanent injunction restraining plaintiff from playing 
| for the San Diego Conquestadors on the ground that under Section 
' 22 of the NBA Uniform Player Contract the contract "shall be 


# deemed renewed or extended for the period of one year,” i.e., 


: 


I 


31 t for the: 1973-74 basketball playing season. Plaintiff resisted 
rd 
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2 the ground that CSI had not properly exercised its option to 
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retain plaintiff's services as provided in Section 22 of the 


| Uniform Player Contract. The Superior Court ordered this aspect 


of the dispute arbitrated, and.on December 4, 1974, the arbitrator 


} ruled for CSI. . 


21. As a result of the contract described hereinabove, 


plaintiff did not play basketball during the 1973-74 season nor 


| the 1974-75 season, but devoted himself to other business interes 


22. In the summer of 1975, the defendant Madison Square 
Garden Corporation, owner of the New York Knickerbockers, became 
interested in securing plaintiff's services. Defendant CSI 
asserted that plaintiff could not contract with any other member 


team of the defendant NBA unless and until CSI was paid.a 


j stantial sum of money for the "rights" of CSI to contract 
| plaintiff. This position was acopted by the Commissioner 


| defendant “NBA who, on or about October 14, 1975, told the 


member teams of the defendant NBA that any team signing a 


# with plaintiff would have to negotiate with and compensate 


defendant CSI. 


‘23. Defendant NBA and defendant member teams have at all 


} times herein mentioned agreed, combined and conspired, and continu 

| 0 agree, combine and conspire to restrain interstate trade and 

j commerce in. professional basketball in the United States unreason- 

| ably to monopolize professional basketball in the United States, 
and to that end to reduce player employees to a condition of 

servitude and subservience. Defendants have accomplished what 

| they have agreed, conspired and combined to do. Defendant NBA 


| and defendant member teams operate under a system of interacting 
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j for their mutual profit. All defendant owners have agreed and 

| bound themselves to abide by the Constitution, By-Laws, Rules 

| and Regulations of the NBA and thereby bind themselves to observe 
| decision of the NBA Commissioner, and to, subject themselves to 

| fines and penalties imposed by him. Pursuant to the conspiracy 

} and in furtherance of it, once a player has signed a Standard 

| Player Contract with a member team to whom he is assigned and 


| then has fully performed his contract for the term of his employ- 
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ment, he is not free to negotiate with any other defendant member 


~ 
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team, and no other defendant member team is free to negotiate with 

| nin, on freely and competitively negotiated terms. In the first 
Place, the Standard Player Contract gives the defendant comes 

a unilateral option to renew the contract for a further term of 

| one year. Thus, no matter how outstanding the services of the 
player may have been during the term of his contract 5° as to : 


; enable him to receive greater compensation in a free market com 


# mensurate with his abilities, he can be compelled to serve another 


| year at reduced compensation. The purpose and effect of the optic 


| is to coerce the player to sign a new contract with the owner of 
his team on the owner's terms. In the second place, during the 

time a player is undercontract with one defendant member tean, 

} he is prohibited from negotiating with any other defendant member 

i team for future employment, and all other defendant member teams 

| are prohibited from negotiating with him or making offers to him. 
In the third place, even if and after a player’s contract ex- 

| pires, including the option period, and becomes what defendants 

| euphemistically call a “free agent", he cannot become employed by 

| any defendant member team except within the terms of the rules 

l set forth by the Commissioner of defendant NBA to negotiate with 
and pay ‘compensation to the defendant member team with the so- 


called "rights". 
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24. Plaintiff is 39 years old. With his ability, health, 


| age and exverience plaintiff had a reasonable expectancy of at 


| 
| 
| 


least five more years in which to play professional basketball 
and to receive fair compensation for his peevicns: 

25. Successful professional basketball players, such as 
Plaintiff, can expect to and do become objects of great public 
interest. Accordingly, throughout the United States and else- 


where producers and distributors of products and services pay to 
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successful players large sums of money for endorsements, appear- 
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| ances and the like. 
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26. By their unlawful acts defendants have damaged 
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| plaintiff by depriving him of the salaries and earnings he could 
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reasonably expect to receive as a professional basketball player 
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during his expectancy as a basketball player in a freely com- 
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petitive market, and of income from reasonably expected endorse- 
H 
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ments, appearances.and the like, all in an amount of multi- 
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millions of dollars, the actual amount being not yet determined. 
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When said amounts have been determined, plaintiff will ask leave 


wy 
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of the Court to amend this complaint to insert the amounts herein. 
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WHEREFORE, plaintiff prays for judgment as follows: 


wo 
we 


(a) That the Court adjudge that defendants, and each of 


i 


them, have violated §§ 1 and 2 of the Sherman Act, and award 


% 
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judgment to plaintiff and against each and every defendant in 


0 
Cs 


treble the amount of plaintiff's damages, the amounts of which 


n 
a 


'are not yet determined, but which upon leave of the Court will 
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oO 


'be added when they have been determined, plus reasonable 


‘ 
te 
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i attorneys’ fees to be determined by the Court; 
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{a) That defendants be enjoined and restrained from boy- 
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 cotting the plaintiff and from requiring any prospective employer 


a 
o 


, to pay CSI "compensation"; 


a 
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{c) Por plaintiff's costs in this action; and 


a 
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(d) For such other relief as is proper. 


Dated: December 22, 1975. 


Respectfully submitted, 


JOHN H. BOONE 
LAW OFFICES OF JOHN H. BOONE 


SEYMOUR S. GOLDBERG 
SEYMOUR S. GOLDBERG LAW CORPORATION 
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Attorneys for Plaintiff 
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JUKY DEMAND 


‘ 


Pursuant to Rule 38(b) of the Federal Rules of Civil 


! Procedure, Plaintiff demands a trial by jury of the foregoing 


i action. . 
Dated: December 22, 1975. 
JOHN H. BOONE 
LAW OFFICES OF JOHN H. BOONE 


SEYMOUR S. GOLDBERG 
SEYMOUR S. GOLDBERG LAW CORPORATION 
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Attorneys for Plaintitet 
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THIS AGRCEMENT made this..oth ézy of September. » 19..71.... by 2nd between 
emseesiiss CALIVORNTS wes, | SCORMOLATED.( LOS A NGELES..LAKERS) 
(hereinafter called the “Club”), a member of Uz National Basketball Association (bercinafter called the 
“Ascociation”) and .\WILTON..N... CHAMBERLAIN... Se ROLE 


OS ee ene oR LOLe LOLs 892 Oe PEERS SOCESE LESSEE *teneereenerereseeoessersesennneenes: Potereasser esos 


whose address is shown below (hercinefter called the “Player”). 


. 


*. ’ WITNESSETH:: 


In considzration of the mutual Promises hereinafter contzired, the partics hereto promiss and agree 
as follows: —~ " 
two years 
1, Th: Club hereby employs the Player 2s a skilled basketball player for ths term OLS EEF from 
the Ist day of October 19.71 |. The Player’s employcient shall includ> attendance at trejuing camp, 
Playing the games scheduled for the Club's team during th: scheduls season of the Associatioa, playing 
all exhibition games scheduled by the Club during and Prior to the schedule sezson, and playing the 
plsyoff garics subssqucnt to the schedule season. Players other than rookies will not b= requized to 
eltcod training camp caries thon four weeks piior to the first game of the Club's sehedul> season. Roolics 
aay be required to ctiznd training Comp st ca earler date. Exhibition games shall not be plsyed on the 
Atkree dzys prior to th: Opening of a team's recular tzct0n scheduls, nor oa the day prior to 2 regularly 
-cheduicd pams, nor on the day priors to and tbs dsy fclloviog the All Star Game. Exhibition fames prior 
to the schedule se2son shall not exceed twelve (iccluding intra-squad games for which admission is 
ceharged) acd exhibition cares Guricg th> regularly coi.sduted ssoson shell rot exceed three, 


2 Tes Clab ozs to pay tis Maver for renlerine services dzeerived herein the suza of § 200, 000 Per year 
(sss all amounts recuired to be withheld from saisry by Feticral, State and Joc) nuthoritics end exclusive plus othe 
Of eny amouzt which th: Pleyor sacl ie entiticd to Tective Lom the Pia priya Pocl), jajrsuos consi.j~ 
. AS, Vg srN-moatkly p2yments beginning with th first of said payments on MevoRtor Ist of GS coason erstions 
2 ebovs Cescribed cred coatcviggs with such paymeats on the first VOOM of cach mosth until ssid 
K*, sum is paid in full; provided however, if the Club doss not qualify for the playoffs, the Payments dus 
[np ce ‘subdzequent to tke coactztiog of the scheduls season shall becom: due end payable iramedciately aiter the 
j concluticn of ths scheduls sezson. . 


3. The Club egrcez to pay all Proper 2ud necessary expsnses of the Player, including the reacoanble * 
sboard and lodgion expenses of th: Pleyer while playing for the Club “on the road” and during training 
cump if the Paver is rot t:e2 Eving st Lome. Tie Player, whilz “on the road” (aed at traiuing camp 
only if the Club docs not p=y for mecls Girecly) sho! br naid £19.00 rer day as meal expense allowance, 
‘In 2dditioa, the Club agrees to Pay $50.00 por week to the Plover for the four weeks pricr to the first 
Sere of the Club's schedvis serson that ds layst is cithcr in ettendcecs at training comp or cagared 
da pisying tue exkilitioa ssiedute, 


. 4. Ths Pisyer sgrecs to observe and comply with all requirements of the Club respecting conduct 
a0f its tenn exd its players, et all mes whether e3 of of {Le playing floor, The Club mzy, from tine to 
‘sims erring the continuance of this contract, esinhsh resorst!s rules for ths goverament of iis plsyers 
“Cet herae™ end “on ths ces2", cod gach svies chat Le prot ef us eosereet os fully a3 i? Laecia wattes 

‘Bad sholl bs indies upon the Ployer; for any vielation ef seth rates of for any conduct impritier the 
Asithiul 20d thorough dizelinez3 of ths dutics rencbeat upon the Visser, the Club my impose reson. 
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abs fines upon the Player snd deduct the 2monnt there? fom coy mioncy ase er to tscoms ec to the 
Pisyet. Taz Cuub may clso setpeed ths Ploycr for viviavion of say niles so established, and Curing such 
suspension the Player shall not Le entitled to avy compznsztion under this coniract, When the Player 
is Gard o7 smpeoded, bs shall be piven netics in writing, stating the amount of the five or the duration 
of the suenonsion and the reason therefor. Dicgutes under ues paragraph shall bz resolved in the manner 
provided for in paragruph 21 hercof. 


5. The Player sgrecs (a) to report at th> time and place fixed by the Club ia good physical condi- 

tion; (b) to keep himself throughout ths entire sc2son in good physical condition; (c) to give his best 

¢ ices, as well as his loyalty to ths Club, and to play basketball only for the Club and its assignees; 

3,44) to be neatly acd fully attired in public and always to conduct himself on and off the court aécording 
to the highest standards of honesty, morality, fair play and sportsmenship; end (e) rot to do anything ~ 

which is detrimental to the best interests of the Club or of the Association or of professional sports. 


6. If the Playcr, in tos sole judgment of the physician designated for that purpose by the Club, is 
net in coed physige] condis'ea et ths dts ef b's first sc hsdated ecrms for the Club, or if, durize the 22802, 
: PSS Vagnte Stl. We Te cf. scidan ro” “et Cireéty “om ols: tae oas2cte 
i Ci: -s gepsitias, unl: to play 2:2. 3 
Hs aes ~s3 diayer ual such time as, in the sole judgment 
-2yt 3 1 suGiciently good physical conditioti.to play sicills¢ basketball, and 
wt 492, the ranzsl cum paycble to the Player shall bs reduced in the sams pro- 
Prsi25 28 ibs drag ef the poried of Misr ay ¢uirg which, ia ths sols judgment of the Club's poysician, 
the Player is unfit to play siillcd basketball, bzars to the leath of the season. If the Player is inj-ced 
as a direct result of pcrticipaticg in any basketball practice or game piaycd for the Club, the Club will 
spay the Plcyes's reasonable hospitalization until he is discharged froia the hospital end his rezsonzble 
zincdical expcases and doctor's bills, provided the hospital asd th: doctor are selected by the Club, and 
AProviesd further, thet the Club’s obligation to pay said medical expenses aad said doctor's bills shall 
terminale at a period not escccding cight (6) weeks after the injury. If, in the sole judgmer of the 
Fphysicina Cesignated for taat purpose by tic Club, the Player’s injuries resulted directly {rem ; ‘ng for 
wike Chi ond reuder Bim unfit to play siiticd baskerbell, din, so lone es such unfitness continn ‘ic 
no event syord the term of ens vers reievzed to ia paragreph 1 of this agreement, the Ciub shall py 
to 2 Plover the compensation prescribed in parrescph 2 of this emeement. Ths Club's cStigations kere- 
under shall be reduced by any workmen's compensation beuelits and amy insurance provicsd for by ths 
Qiub whether paid or payzble to the Player, nd the Playsr hereby releaszs the Club from any and every 
~ether obiigation or liability arising out of any such injuries. 


7. The Player agrees to give to the Club’s coach, or to the Club’s poysician, immediate notice of any 
jury sulered by him, followed by writtea notice thereof within 48 hours after such injury occurs, cach 
“such written notice to state ths time, place, cause and nature of such injary. . : 


8. Should the Player become disabled as provided in the precedics tection, he will submit himself 
. 10 @ mecical examination and treatment by a physicion designated by the Club, Such examination then 
“mecds et {az request of the Club shill be at ite expenss, unless made nocesscry by soms act or conduct 
<of th: Pisyer coatrary to the terms of this contract. ' 


9. The Player represents 2nd agrees that he bos extreordisary and unique skill aad ability os a 
Sbaskeiball player, thet the services to be rendered by him hereunder exanot bs replaced or the loss 

- “thereof adequatcly compensated for in moncy damages, and that eny breach by the Player of this coatract 
‘will ccuse irreparable injury to the Club and to its assignees. Therefore, ths Player agrees that in the 
werea: cf & bresch of this contrast by the Player, ths Clud and its essisazes (in addition to ony other 
~“Remeces test may be avaiaule tu them judisicliy or by wey of crbitradoz) shall beve ths fight io obtica 
from azy ceart of azbiirates heving jrviséictioa, such equitable icfef cs my be appropriate, incivding 
8 d2cice enjoining say further breach of this coxtraci, ond enjoining th: Player from playing basketbail 
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for any otkzr persoa, firm, Corpocaticn or orgenizaiion durine the term of this contract. In any suit, 
action of arbitration presessing brought to obtcia cuch relief, te Player dozs herchy waive his ticht, 
if xny, tu trial by jury, and doz; hescby waive his sigji, if any, to interpase any counterclaim or set-vif 
for eny exuse whatever. 


wy) 


30. Ths Club hall have ths rich: to sell, exchange, assion or transfer this contract to any other 
professicr:* biste.bali clu end tes Pizyer egress td act. pt such salc, exchonge, assignment or trans!sr 
ead to faithfully perform and c2rry ow: this contract With the cams foree and eficct as if it had been 
entered into by the Player wits ths essigues club insicad of with this Ciub. . 


- 41. In ths event that the Player's contract is sold, exchanged, essigned or transferred to any other 
professions! bas!:ctball club, ell rexsonable expenses incurred by the Player in moving himself and his 
family froza th home city of the Club to the homs city of the club to which such sale, exchange, assign- 
{meat or trrasicr is made, as a result thereof, shall hs paid by the assignee club. Such assionce club hereby 
Sigrees that its acceptance of the assisnment of this contrect constitutes egreemcnt on ils part to make 
such pzymeat. 

12. In the event that tke Playe-’s contrect is sssigned to anciker club ths Player shall forthwith 
bs nowt:d orn! or by a notices ic Writing. delivered to ths Piys: prrsonally or delivers2 or msiled to 
his last Inown cdurcss, acd the Fieysr shall regert to ths assizoce club witkia forty-sickt hours afier 
scid notice has been received or witzia suck longer tims for reporing as rasy be specified ia said notice. 
If the Player docs not report to the cle to which bis contract has been assigned within the aforesaid 
time, the Player may be suspended by such club end be thell lose the sums which would otberwise be 
peyeble to him es long as the suspension lests. g 


13. The Club will not pay and the Player wil! rot eccept coy bonus or anything of valuc for win- 
ning any particular Association gams or serics of games or for ctiaiaing a certain position by the Club's 
tcam in the standicg of the lesgue operated by the Asccciation es of a certain datc, other than the final 
standing of the team. 


14. This contract shall bs valid and binding upon the Clad and the Ployer immnedistely upon its 
exceution, Tks Club agrees to file a cosy of this con‘cact with the Commissioner of the Associction prior 
to the first game of the schedule szeson or withia foriv-cight (48) hours of its exeention, whichever is 
later; provided, however, the Clu agrees that if the costrsct is cxecutsd prior to the start of th: schedule 
sezson tnd if the Player so requests, it will fle a copy of this contract with the Commissioner of the 
Association within thicty (30) days of its exccution, but not later than the dats hersinsbove specified. 
If pursuant to the Constitutioa and By-Laws the Commissioner disapproves this contract within ten (10) 
days after the Gling thereof in bis office, this contract shall thereupon terminate and be of no further forre 
or effect s2u the Club sad ths Plsyer shall thereupos be relicved of their respective rights acd Exbilitics 


- thereunder. . 


15. The Player and the Club sepowledge that they have read end ers familiar with Section 35 of 
the Constitution of th: Association, 2 copy of which, as In effect on the dats of this Agreement, Is 
aticchzd hereto. Such exetion p-ovides thet the Comrtissioner and tke Beard of Governors of tke Assecia- 
fion are empowered to impose fines upon the player and/or upon the Cied for causes and in the manner 
provided in such section. Tks Plsyer and th: Cixd, exch for himself end itsclf, proxises promptly to pry 
to ths sid Associatioa cach end every fias imposed upoa bin of it in sccordance with the provisions of 
scold ection and ast permit eay such Enc to bs paid oa dis or its betialf by cuyoue other than the persou 
or club fincd, The Player further euthorizes the Club to deduct from his salary payments any fines 
imposed on or gssessed against hin. ; . | 

16. Netwitks:anding say provisions of the Coxetiution or of the By-Laws of the Association, it 
is agreed that if the Commissioner of ths Association shall, in his sole juderent, fied that the Player has 
bet, oz las oviered ex atscmpied to bt, MOAsY OF caytins of valu cn Use cxutcome of any gams portici- 
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pace ia by aay celeb which is a nicmber of ths Association, the Conisuissiocer shall hove the power In 

his o's ciserctioa to suspend th: Pleysr indsfriicly of to capz) hin sz 3 plsyer far any member of ths 

‘don and ths Coma: ‘oncr’s End ng and decision chall bs final, bieding, corclusive, and vacprcal- 

33 Floyer Lercby relscscs th: Co: wtisduser ced waives every claim bs may have ezainst dre 

tioner ead/cr ths Association, end seainst every member of the Association, and eorinst every 

itecior, oSicer, sioci:Loldsr, tructes cad parner of cvery mszmber of ib: Associzdon, for dsmages end 

for of clsinss and ¢omends twhatseever arising out of or in coazcc ion with the decision of ths 
Coaunissioner. * 


17. Toe Player and the Club acknowledge and cores that th: Player's participation in othe: sports 

a tesy imysis or Costroy his chility ard skill as a barisctall ployer. “Tu: Player and the Club recognize 
aad covss thst t:9 Fiayer’s parlicipniica is beskeivcll ce 2 of ¢2a803 my result in istusy to Ris. Ascoic- 
legs. ‘th Player rertes tht} he 333 net enc?+ in prilerdoac] bosias oc verse lis. c; 224 teat, excep? with 
the wrists 1 consest of tks Cia’, ts vill not escac: in azy gatac or exldvivoa of bas).ciball, foto: Ml, bres 
ball, Lockey, kezurss, or ether atkistis spozt, vader ponclty of such fae and suspension 2s eicy be 
imposed by th: Club and/or the Commissioner of ths /.ssocistion. Nothing contained herein shali be 
intended to requires the Player to cSizin the written cozscat of the Club in order to enable the Player to 
p2tiicipate in, as on ersateur, the sport of golf, tcnais, handball, svimmning, hiking, softball or volleyball. 


18. “The Player agrees to aliow the Club or the Association to trl:e pictures of the Plzyer, alone 
or togetser with otks:3, for still phetesrepks, mot’ ticiures or tclovision, at such timss as ths Club 
or ths Association may designais, end no maty om taken may bs used in any manner desired 
by citner of them for pvtlicity or promotions] pi: acs. The rights in any such pictures talen by th: 

* .€lud or by ths Association sh2li belong to the Club or to the Assccistion, as tacir interests may appear. 

“The Fiaycr agrees tit, during the playieg scasea, bs will not make public eppearances, participate in 
radio o: telovision programs or porm.it his picture to bs token or writs or rpontor nowspaper or magazie 
Brticles or sponsor coramercic] products without the wiitien couscnt of the Clad, which shel not be 
withhe}d except’ in tks seasonab!s interests of the Club or professional basketball. In addition to the 
foregoing, the Player cgrscs to pastisipsic, upon rcaucst, in all other rezsunable promotionel activitics 
of <i: Cub end the Association. 


19. The Piayet 2grces fast ks wil * Curing u:s tom cf this contract, Girestly ez indirectly 
entice, iucuce, pizsaacs or aticmpi to eats, incece Gs yerrzses say plsysr or cozch whe is under con- 
tact to eny member of ths Arrociason to enter into Begotiaions for or rating to bis services a8 a 
barke:ball player er conch, nor sk2!l hs negotiate for or contract for such services, excep? with the prior 
‘written consent of such member of the Association. Breach of this paregraph, In ar’ ition to the remedics 
avaiisble to the Club, shall be punisbuble by fins to bs isaposed by the Commissioner of ths Association 
234 to bs payable to ths Association out of any compensation due or to becoms dus to the Player here- 

under or out of any other moncys psyzbls tothim as a basketball player. The Playcr agrees that the 
Bmount of such Ge mcy be witht tabel3 by the Club end prid over to ths Association. 


20. (a) If the Club shall default in ths payments to the Player provided for in paragraph 2 hereof 
or shall fail to perfurm any other material obligation egrced to be psriormed by ths Cub herevader, ths 
Pizyez sacl a bow the Cich ond the Associction in writing cf ths facts constituting such default or 
{atlure. Ii seitker ts Ciud nor ths jeasocics Joa shell esers such Cefsvlt or failure to bs remedied within 
tes (10) days arth reecit of such writtsa notices, b> Pisyer shall Lave ths right, by a further written 
notice to ths Club end Association, to terminste this contract. 


: (b) The Club may terminate this contract upon written notice to the Player (but only efter 
ommying with tho waiver procedrre provided for in subparagraph (f) of-this parsgraph 20) if ths. 
Plzycr skali Go any of the follows: 


(1) at env time, fail, refuse or neglect to conform his persons! conduct to standards of good 
citizenship, good moral characier aad food pe imazszip, to keep kimsslf{ in first class physical 
conditisa oe: to obsy the Ciub's training rulzs 
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: & (2) at any me during the yeer, except dis 
of any yeor, [2], in ths sole opiainn of ths C 
, petilive ability to qualify io continue as a mer 

- : 


ag the porlad from February 2 through April 30 
S$ miunacoucut, to cshibit sulGcient still or com- - 
sie ot the Club's team; or 


"2 (3) at auy tims, fici, refuse or nescet fo reodss his services hereunder or in ony other manner 
materially breach this contract. 
(ce) If this contract is terminated by the Club by reason of th: Piayer’s failure to render his 
services hereunder duc to dissbitity resulting cirecily from injury sustaizc<’ ia the courss and within ibe 
scope of Lis employment hersucdee end wiittea notice cf such injury is given by the Pla:+: as provided 
hereia, the Player shall bz catiticd to receive his full scjary for the ssasoa in which the injury was sus: 
“teiced, Joss ail workmen's compeasation beneSis and 2ay insurdzce provided for by the Clud paid or 
payadls to ie Player by reason of said injury. ; 
+.  (¢) If this contract is terminated by ths Club during the period designated by the Club for 
attendazce at training camp, payment by the Club of the Player's board, Icdging and expens: allowance : 
during cust peried to the date cf izrmizaticn and of the reasonable uavelling expences ef the Player to : 
his Lome city end the expert training and coaching provided by the Club to ths Player during ths treining 
scason shall be full payment to tke Player. : : 
; (e) If this contract is terminated by ths Club during the playing season, except in the case 
provicsd for in subparcaraph (c) of this paragraph 20, the Player shall be entitled to receive 2s full pay- 
ment herevnder a sum of money which, whea edded to the salary which he has already recived during ‘ 
the season, will represent the somas proportionate amount ef the total sum set forth in paragraph 2 hereof 
as the number of cays of the soason then past bear to ths total number of days of the schedule sczson 
Plus the reasonable traveliing expsnses of the Player to kis home. | i 


° 
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(f) If the Clzb proposes to terminate this contract in eecordance with subperagraph (b) of : 
this paregraph 20, the applicable waiver procedure shal! bs as follows: i 


(1) The Cicb shall request the Association Commissioner to request waivers from all other 
clots, Suck waiver request must stats that it is for the purpose of temninating this contact and it 
Bidy Lol So Wiisicavn, : . 


2} Upoa receipt ef the waiver request, any etzer club may claim assignment of this contract 
at such ceiver prics as may be fixed by the Association, the priority of cleims to be determined 
:-2 “ace with the Association's Coastitution or By-Laws. 


Sots eee ee tt PE me er tes oe 


. 


Tf this contract {s so claimed, the Club agrees that It shall, upoa the essigument cf this 
+e to the clsiming «lub, notify the player of such assigament as provided in parazraoh 12 
_ hereed, and the Player epiees he shall report to the assigace clud as provided in said parsgraph 12. 


(4) If the contrect is not claimed, the Clud sh2ll promptly deliver written notice of terminc- 
tion to the Player at the expiration of ths waiver period. : 


(S) To the extent no! ficonsirtent with the foregoing provisions of this subparagraph (f) the 
waiver procedures set forth in tt: Constitution and By-Laws of the Association shell govern. 


(g) Upon any terminztio:: of tuis contract by the Player, all oblcztions of ths Club to pay 


corspenss’'ot shail ceess on ths date of termination, exczpt th: obligatioa of the Club to pay the Player's . : 
compensation to said date, i 


"21. Yn the event of any Esvaic asisies between the Player and the Club relating to aay maetier i 
‘Rtiing user Gis contrnct, or concerning the petionnunes or interpretation thzrcoi (except for a dispute ™: 
avistay wasn poregreph 9 hersal), such @ismute shall (by cetice in rising fiven to the other party end 
to tir Coinsaissisner of the Associz.iox) first bz submittsd to the Commissiczcr or @ persoa designated 


5 . 


LT SISA ETE OE wo 
pene ee YER CLEATOR a ote ge ee 


3 


tae me cere wee eee Se @emeeuee + weer 1s obo see - De % 


» 
¥ 
28 ee eS ae gee cae ee 


ne cepommmonsttn er oe ome 


uy the Commissicscr in writing for such purnore, zctine as a mediator. No other action shall bs taken 
with respect to such dispute for a period cf 30 cays Soliowing the dite of such submission for mediation. 
Yf mediation is unsucesssful, tie parties shall have 2 retiod of 15 dzys to agree on a method of arbitra- 
tion. ln the absence of such ceresment, either parity sirall have th: right to bring an action with reseee 

fo such dispute in a Sinte er Fedcral court of compztent jurisdiction of the county or Cistrict whose 
territorial jurisdiction includes the home city in wish the Club is located. Such ection shall be forever 
brood vatecs brouelit wikia one year irom the dete when the alleged dispute arose. Each of the partizs 
Sess Betray + sty i ony veh setien. Esch party sbsll have the right 
io dsigsts a reprecsaictive to appear beioze ws. Somrnucciviier oa 23 beboth : 


22. On or before September J next following the last playing ss3on covered by this. contrac ond 
renewals and extensions thereof, the Club may tender to the Pleyer a contract for the next surccecing 
season by maikig th: same to the Player at bis 2cdress shown below, or if none is showa, tien at his 
"address Inst known to the Club. If the Player fails, neglects or omits to sign and return such coatrcci to 
the Club so thst the CJud reccives it on or before October Ist next succceding, then this contract shall 
be cecm=d renewed and extended fer the period of ozs year, upon the sams terms and cousitions in all 
respects cs are providsd herein, excep? that the compensction payable to the Playcr shall be the sum 
proviced in the contract srr ges tn the Player pursuant to the provisions hereof, which ecrapensation 


i 3%? et @ . i 
shall in-no event be 1263, Gi ‘of the compensation pzy=bic to the Player for the las: playing ssasca 
covered by this contract and renewals and extensions thereof. *(sce reverse) 


The Club's right to renew this contract, as herein provided, and the promise of the Player not to 
play otherwise than for the Club and its assignees, bave besn taken into consideration in determining the 
amount of compensation payable under paragraph 2 kercof. 


23. Nothing contained in this agreement o7 ia any provision of the Constitution or By-Laws of 
_ the Association shall be construed to constituic the Player 2 member of the Association cr to confer 
upon him any of the rigits or privileges of a member thercof. 
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24. This agreement contains the entire agreement between the partics ead there arc no oral or 
written inducements. promises or agresments exccpl 2s contzized herein. : 
- The parties agree that any provision oO: ius egrecinent covered by the presidential order announced on 
uguest 15, 1971 shall be effective subject to and only when it conforms with said order or subsequcn . 
EXAMINE TIS CONTRACT CAREFULLY BEFORE SIGNING IT ee 
te. 
IN WITNESS WHEREOF the Player has kerevato signed bis name and the Club has caused this 
contract to be executed by its duly euthorized officer. : 


QIITNESSES: 


LZ ; coplned tam rca tls. isch 


a. 


im fs 
fas By. oe eee $.os Setcciacees sicwsss 


a Tiles -v<—~ . des . 
MERANTTH MEE LE. 2 Poebottl hot 
[ Pee re 7 Player 
es poe Ds : ‘ 13 Zl: ; 
ROY 10 187 y - Piayer's Address.LS.c0!, eG Bee 
Pe i 7 ad : é £ te 
Tt Pyne 6. Tits lla lis ( Cun yO 
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Not withstandinz the forezoing provisions, nothing contained hercin shall be construed as in 
any ay aroncing, modifying or abridging the provisions of paragraph #22 of the NBA Uniform 
“Player “Contract (except wilh respect to te amvunt of compensation to be paid to the nee 
after the last playing season covered by this contract). 
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EXCERPT FRO CONSTITUTION CF THE ASSOCIATION 
BUSCONMECET CT CIICIALS AMD OTHER 


35." (a) Tze provisions of this Ssetion shall cevera all members, and officers, manacers, coaches, 
players and other employees of 2 member, and a!l officials and other employees of the Association, all 
sceincfier refrred to as “persons.” Each mezrber shal! provid and require in every contract with apy 
ef its omlsors, mtocece:, cexekcs, rlscers or ciber emmayees Cizt they shall be bound and governed by 
Wis previsie: 3 of ls Suciiex. Crcb member, ct the Cirsstion of tho Doord of Governors or the Com- 
Eeissioner, c. the cose inny bs, strli me such ection 2s the Board or tis Commissioner may direct in 


otdsr to cficctuate the purposes of this Section. 


(b) Tks Commissioner shall dircet the dismisse] 2nd perpetual disquslifcation from any further 
essociztion with the Asscciation or any of its members, of 2ay persoa found by the Commissiozer after 
@ bscciag to have been guilty of oftcring. agrecins, conspiring, aiding or attempting to couse any game 
of baskewad to sosylt oermiss than en iis mieciis. 

(c) Asy persoa who cives, males, issues, authorizes or cadorses cay statement having, or Gesigaed 
to have, co eles profudicial or dzuiaentel to the best intsrests of basketball or of the Association or 
of 3 incmber or its team, shal be Iinb!s 19 a fins not exeecdizg $1,009, to be imposed by the Board of 
Govemors, Tr: member whezs, eSicer, menzger, cczch, player or otksr employee has been so Gred 
shzil pay ths amount ef the fine stould such pzzcon fail to Go so within ten (10) days of its imposition. 

(d) If in th: opinion of the Commissioner any other act or conduct of 2 person at or during a 
pre-sc2soa, cb-z:pfoaship, plarofi or exibition game bas been prejudicial to or against the best intercsts 
.of Gis Ascecizisca cr the game of buskervall, the Commissioacr shall4mpose upon such person 2 fine 
ol excesding $1,070 in the ease of a member, officcr, masacer or couch of a member, or $509 in tke 
acs Of & pice: er Giuer employee, or may exer for a tise tks Susp=asioa of any such pessoa from any 
connrciion or duties with Figgscason, champiouship, pl2yo or exhiditicn games, or he may order both 
such fine aud suspeasion. i 

{c) Tas Commnissicaer shell have the power to suspeod for a defuite or indefinite period, or to 
Aimpor> fins note cocding C1050, or false Soth such suspoaticn cad Gee upon ary person who, in 
his cz? 20 kove bean ootty of corduct preiedisicl or detrimental to the Association. : y 

(i) The Comnlesioror shicti have the pawer to levy a fice of $1,099 upon any Governor az Alter- 
gate Governor who, in the opinion of the Coramissioner, has been guiky of making statements to ths 
peess Camacing to tke Association. : : 

(g) Any persona who, directly or indirectly, entices, induces, persuedes or attempts to catice, induce, 
or porsuads aay picycz, coach, treiacr, geners) manager or eny other poosca who is under contract to 
eny ciuer moiaber of the Ascocintion to enter into nezetictions for or reiting to his services or negoti- 
“ates or coairacis for such services shell, on being charged with such tainpecins, be- given an opportunity 
to answer such cuarges citer duz notics and the Comnuissioner chali have the power to decide whether 
or act i> charges Lave been sastained; in the event his decisicn js that the charges Lave been sustained, 
thea the Coramiscioner skoll have the power to suspead such: persca for 2 deGnits or indefinite period, 

= to Iepess o ine net sxececing $5,070, ez intict both such stopension and fins pon sny such person. 

(b) Acy porsca who, dirsetly or incizcetty, weeers nionsy oF anything of value on the outcome of 
‘Say gre pisyed by a team in ths longus operiicd by ths Asscciation ti!, on being charged with sech 
weerring, bs given aa cpmonusity tw answer such charges after duc notice, and the decision of the Com- 
-missioncr shali be final, binding and conclusive and unappealable, Tis peaslty for such offense sball be 
within the absolute and sols discretion of the Com:uissicacr and may ioclude a Gane, suspcasion, expul- 
sioa pad/or perzstua! dicqualifcotion fron further cssociatioa with the Assocation or any of its members 

|G) Escort for a ponshy impored unger sebpercecezh (h) of th's Faregragh 35, the dscisions ard 
acts of ts Commissioxzer pursuant to Prrscraph 35 shall bz agpeatsbls to the Reard of Geverners who 
BOM Co crains ros ceseeis ia eseusdznes with such rules esd regul..usos 2s may be edopred by tus 
Board in it ctseluiz aad sols disersea. “3 
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National Basketball Piayers Association 
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This. ds t authorize you to retain Lawrence 
Fleisher to initiate one or word class actions on my 
“behalf against the National Basketball Association, and 
any other entities that you deem necessary or desirable, 
is beds 40 bring about an end to any agreement ainong 
the clubs or other entities to eliminate competition 
among them in the acquisition of talent, including the preven- 


tion of the proposed merger between the NBA and the ABA. 


Ses 


In addition, you are hereby authorized to instruct 


Mr. Fleisher to assert a claim for damages on my behalf. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


re 


OSCAR ROBERTSON, et-al., 


Plaintiffs, 


70 CIV. 1526 (RLC) 


-against- 


NATIONAL BASKETBALL ASSOCIATION, 


Defendants. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

ON BEHALF OF WILTON N. CHAMBERLAIN IN 
OPPOSITION TO THE MOTION BY THE NATIONAL 
BASKETBALL ASSCCIATION FOR A PRELIMINARY 


INJUNCTION 


Counsel for Wilton N. Chamberlain, appearing specially 
before this Court for the purpose of this herring only, submit 
this Nenocanaue of Points And Authorities In Opposition to the 
Motion by the National Basketball Association For A Preliminary 
Injunction restraining Wilton N. Chamberlain, his agents and 
attorneys from prosecuting the action entitled Wilton N. Cham- 
iain v. National Basketball Association, et al. (75-Civ-4258) 
in the United States District Court for the Central District of 
California. Respondent respectfully requests that this Court 
deny the Motion for a Preliminary Injunction. 

Respondent respectfully submits that this Court should 
not enjoin Mr. Chamberlain from the prosecution of the action in 
the United States District Court for the Central District of 


California because 


(I) that proceeding is based upon causes of 
action which are separate and distinct from the 
action before this court; 

(II) the issues involved in the California 


proceeding are unlike those before this court; and 
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(III) enjoining respondent would result 

in manifest injustice to him by denying him 

adequate time for Sisteneie on the issues which 

are unique mvs his separate saunes of action, or, 

alternatively, prejudice the other class members, 

by delaying the trial scheduled for June 1, 1976, 

on the cause of action and issues which are common 

to them. 

Furthermore, this Court should not restrain or enjoin 
respondent for pb oeececiac his California proceeding because his 
maintenance thereof is not vexatious and oppressive to davendenes 
therein and therefore does not amount to the extraordinary cir- 
cumstances which might permit this Court to invoke its equity 
powers. 

Finally, it is respectfully éueeenved. tat this Court is 
without power to enjoin or restrain respondent on the basis of 


Mr. Chamberlain's class membership in the action before this 


Court, because this Court does not have personal jurisdiction 


over unnamed plaintiff class members. 


a. 
TRE CAUSES OF ACTIONS AND ISSUES IN THE 
CALIFORNIA ACTION ARE SEPARATE AND DIS- 


TINCT FROM THE CAUSES OF ACTION AND ISSUES 
IN THE ROBERTSON CASE 


The instant motion for a’ preliminary injunction shoulé be 
denied because the California proceedings instituted by respon- 
dent are based upon causes of action which are different from thc 
class action before this Court (Boone Aff. p.2, par. 2). 

The law is clear that an antitrust cause of action 
accrues at the time injury is sustainedas a result Of . 
activity, McClellan v. Montana-Nakota Utilities Co., 204 fF. 


166,169 (8th Cir. 1953); Momand v. Universal Film Exchanses, 


L33 


] 172 F.2d 37,49 (lst Cir. 1948); Burnham Chemical Co. v. Borax 
Consolidated, Ltd., 170 F.2d 569,576-577 (9th Cir. 1948); 

| charles Rubenstein, Inc. v. Columbia Pictures Corporation, 154 

i F. Supp. 216,219 (D. Minn. 1957); and that an injury sustained as 
| a result of different illegal acts and at a later date gives 

| rise to a new and separate cause of action. Lawlor v. National 
Screen Service Corporation, 349 U.S. 322,237-328, 1955 TRADE CAS. 


€68,016 (1955); Exhibitors Poster Exchange, Inc. v. National 
Screen Service Corporation, 1970 TRADE CAS. 473,053 (5th Cir. 
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| 1970); International Railways of Central America v rnited Fruit 


~ 
or 


| Company, 1967 TRADE CAS. 971,987 (2d Cir. 1967). 
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In Lawlor v. National Screen Service Corporation, supra, 


a) 
a 


| Lawlor sued National and three motion picture producers in 1942 
for alleged conspiracy to monopolize the distribution of 
| standard accessories" by means of exclusive licenses. The 
| complaint alleged also that National was negotiating with other 
| producers to procure similar licenses. The relief prayed for 
| was damages and an injunction. The case was settled and accord- 
| ingly dismissed with prejudice in 1943. 
In 1949 Lawlor again sued National, the three 
hte producer defendants in the 1942 action, and also 
sued five other motion picture producers. He alleged that 
| the new parties had exclusively licensed National after settle- 
| ment of the 1942 action, and that the same conspiracy 
} charged in 1942 was essentially continued with the addition of 
| the new defendants. Lawlor prayed for relief in the form of 
| damages and an injunction, the same type of relief asked for in 
the first suit. In 1953, the District Court dismissed Lawlor's 
action on the grounds of res judicata, finding that Lawlor was 
| barved by the action brought in 1942. The Court of Appeals 
affirmed. on certiorari, the Supreme Court reversed and 


remanded, holding that the actions alleged constituted a new 
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} cause of action. The Court stated: 

"That both suits involved “essentially the 
same course of wrongful conduct” is not de- 
cisive. Such a course of conduct - for example, 
an abatable nuisance - may frequently give rise 
to more than a single cause of action. And so 
it is here. The conduct presently complained of 


-was all subsequent to the 1943 judgment. In 
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addition, there are new antitrust violations 
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alleged here - deliberately slow deliveries and 


v 
a 


tie-in sales, among others - not present in the 


ew 
tv 


former action. While the 1943 judgment precludes 
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recovery on the claims arising prior to its entry, 


w 
Pd 


it cannot be given the effect of extinguishing 


re) 
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claims which did not even then exist and which could 


rw) 
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not possibly have been sued upon in the previous case." 


- 
ey 


Id. at 327-328 (footnotes omitted). 
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For the same reasons the California proceeding here in 


7) 
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i question is based upon separate causes of action which are unique | 


nv 
°o 


to Mr. Chamberlain, and cannot possible constitute the "assault 


} Upon the jurisdiction of this court” which movents have alleged. 

| the acts and occurrences which caused the injuries alleged by 

| Chamberlain eccurred after the filing of the class action and the . 
i Class certification and notice. __ Moone Aff. par. 4; Cardozo Aff. 
Ex. D, p.1). Chamberlain was not injured by those acts until 
after the class notice had been received. (Cardozo Aff., Ex. C.D, 
E). Mr. Chamberlain's causesof action, based upon the defendants’ 
antitrust violations by adopting and applyine an "indemnification 
rule“ and the Lakers' breach of contract, are clearly new and 


separate claims which are distinct from those brought in this 


action before this Court. 
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The issues in the class action before this Court, to the 
extent they concern Mr. Chamberlain, essentially relate to his 
injury as a result of the defendants’ creation and enforcement 


af the “compensation” rule; a rule which essentially requires 


that if a player plays out his contract with club A, including 


; his option year, and then signs ‘with club B as a "free agent", 


i A). 


1 
2 
3 
4 
6 
at 
| 
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| club B must compensate club A. (Rothenberg Depo.; Boone Aff. Ex. 


The issues in Robertson case and Mr. Chamberlain's 


w 
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| possible claims therein as a class member do not involve the 

; same actions or violations as those alleged in the California 

| action. In the Robertson case, Mr. Chamberlain's injuries and 

| elaine arose while he was a player with NBA member teams between 
| 1959 and 1973. Mr. Chamberlain's injuries and causes of action 

| in the California case were sustained in 1975, after Mr. Chamber- 
} lain sat out his option year (1973-74 season). Mr. Chamberlain's 
| claim in the California case did not arise until the NBA and the 
| Lakers adopted a new rule applicable to Mr. Chamberlain which 

| required any member team desiring to contract with Mr. Chamberlain 
| to indemnify the Los Angeles Lakers for the loss of ons year's 

| Playing. This did not occur until sometime in September or 

| October of 1975 when the New York team expressed an interest in 


I Mr. Chamberlain's services. When Mr. Chamberlain learned that 


| offered to return to the Lakers and begin training, was refused, 
}and was thereafter unable to sign with any other club, since, 


| Los Angeles claimed he still owed a year to Los Angeles, he | 
under the terms of the illegal conspiracy and boycott by the | 


defendants, a club which signed him would be required to indemnify. 
»the Lakers for their loss of his services. (Goldberg Afficavit, 
' filed separately). 


4 The California actions are not based upon the "compensatio: 
' ' i 
-” ‘ou because Chamberlain was neither a free agent nor did he 
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play out his option year. Rather, Chamberlain has two causes 

| of action separate and distinct from those before this Court. 

| There is clearly an antitrust claim against the defendants for 

} their illegal conspiracy and concerted boycott against Mr. 

| Chamberlain. There may also be a separate action against the 

| Lakers for breach of contract. j 

Furthermore, movants have clearly admitted, by both word 


and conduct, that the claims prosecuted in Mr. Chamberlain's 
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| action arose after the time discovery had been completed in the 
Robertson action and that there is no identity of the issues in 

| two cases. (Boone Aff. par. 3, Ex. A). 

! Since Chamberlain's California action is based upon 

| Separate causes of action, it poses no threat to the jurisdiction 

| of this Court. There is no danger that defendants would be sub- 


| jected to inconsistent adjudications, since the issues to be 


| decided in the California action differ from those which this Cour: 


| must decide. Furthermore, the California case is not a class 
jaction. The facts therein are peculiar to Mr. Chamberlain, and : 
| the case cannot, therefore, pose any threat to this Court's class 
| action determination. Movants cannot support their claim that 

y the California action constituted an "assault" upon this Court's 
| jurisdiction, and they are not entitled to an extraordinary order 


| from this Court enjoining the prosecution thereof. 


Ir. 


AN INJUNCTION WOULD RESULT IN MANIFEST 
INJUSTICE TO MR. CHAMBERLAIN OR, ALTER- 
NATIVELY, UNFAIR DELAY TO THE CLASS OF 
PLAINTIFFS BEFORE THIS COURT IN THE 
ROBERTSON ACTION 


Contrary to the unsupported allegations in movants' 
‘affidavit, the record in the class action before this Court shows 
; that no discovery has been had pertaining to the "indemnification" 


rule. (Boone Aff. par. 3, 4, 53 Ex. A). 
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Were this Court to enjoin respondent from rrosecution of 


# his action in California, it would effectively require hi to 

consolidate his causes of action with those presently scheduled 

| for trial before this Court on June 1, 1975. To do so would work 

injustice for the following reasons. If respondent were required 

i to go to trial on June l, 1975, without pretrial discovery as to 

j the distinctly different causes of action he possesses, this 

H Court would effectively be forcing him to trial without benefit 

| of discovery, a clearly unjust result. On the other hand, should 
this Court postpone the trial in order to permit respondent to 

obtain the pretrial discovery which justice requires, the numerous 

| class members would be forced to suffer a further delay of the 


| trial of their action which is already over five years old. 


Clearly the results occasioned by this Court's exercise 
of its power to enjoin, should it decide to issue the preliminary 
injunction in question, would require respondent to consolidate 


his # with the Robertson case, with inevitably inequitable 


| rasv 3. The use of an injunction to achieve such results would 


} consticute an unfair abuse of this Court's equitable power. Where, 


| as here, no compelling reasons have been or can be shown which 


| mi ght sustain an injunction necessarily resulting in such manifes 


injustice, all equitable considerations require that the injuncti 


FACTUAL SHOWING TO PERMIT THIS COURT 
TO EXERCISE ITS EQUITABLE POWER OF 
INJUNCTIVE RELIEF 


In the affidavit in support of the NBA defendants’ motion 


| for a temporary restraining order and preliminary injunction, 


movants here failed to allege any facts showing that continued 


prosecution of the California action will result in immediate, 


| substantial or irreparable injury to then. The affidavit of 


on 
be denied. 
+. 
| MOVANTS HAVE NOT MADE THE REQUISITE 
| 
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| Michael A. Cardozo fails to contain even the bare allegation of 


¢ 


j immediate, substantial, or irreparable injury, let alone allusions 
| to factual ousors.tw: Cardozo's affidavit simply states that mr. 
Chamberlain's continued prosecution of the California action “is 
;no more than a complete and utter assault on the jurisdiction of 

| this Court and the Court's class action certification.” (Cardozo 
| Substantive Aff., p..2, par. 2). Nowhere does it appear in their 


jmoving papers that the NBA has shown the irreparable, immediate 


oo sy @2a er a wn wY 


,Oor substantial injury upon which the extraordinary relief of a 

| preliminary injunction can be hased. Moreover, neither the 

| proposed Court order nor the moving papers of the NBA reveal the 
jrequisite allegations and facts supporting the invocation of the 
Court's traditional equity powers to restrain the prosecution of 
ja proceeding in another court. 

| The California action brought by Mr. Chamberlain, like 
|the class action before this Court, is an action in personam. 
jAssuming, arguendo, that Chamberlain is a party to the class 
haction before this Court (which he is not, see Part IV, infra), 
}the tule is well established that two or more actions in personam 
between the same parties and involving the same subject matter may 
| proceed concurrently in the courts of two or more forums. 1A Pt.2 
IMOORE'S FEDERAL PRACTICE 2d 10.219, p. 2601. Even if the Cali- 

| fornia action involved some of the same subject matter as the New 
York action, this is not sufficient reason for this Court to 

' restrain and enjoin the prosecution of the former. On this sub- 


ject Professor Moore sates: 


"Since two or more in personam actions may 


in personam class action would normally not 
be a sufficient basis for enjoining the 
‘institution of another in personam class 
action, either by the same representatives or 
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proceed concurrently, the pendency of an 
F 
| 


by other members of the class, or for 

enjoining the institution of individual 

actions by individual members of the class." 

3B MOORE'S FEDERAL PRACTICE 2d 423.92, P. 23-1751 


(footnote omitted). 


. 


Professor Moore goes on to state that in the abnormal situations 
y Which might justify a court's injunction to stay Proceedings in 


other courts, the Court relies upon its historic equity powers. 


werwerr eff © 


| Id. Those powers include 
". + - the power to enjoin a party from pro- 
ceeding in another court because this proceed- 
ing circumvents the po’ cy of the forum issuing 
the injunction; because it is vexatious and 
oppressive; where injunction is necessary to 
protect the court's in rem or quasi in rem 
jurisdiction; and in other situations where 
equitable considerations warrant preclusion of 
the other proceeding." 7 MOORE'S FEDERAL 
PRACTICE 2d 465.19, pp. 65-141. (emphasis 
added) 

None of the considerations stated seve apply to this 
| proceeding. Respondents have shown above that the causes of actic 


| stated in the California complaint pose no possible threat to this: 


of 
| 


| Court's jurisdictic.: and. class devernination in the action before 


between the actions is intended and that the California complaint 
will be amended to eliminate therefrom the allegations relating 


to the causes of easton accruing to Chamberlain prior to 1975. 


The mere fact that a class member is involved in separate 


litigation over similar subject matter is not cause for a court 
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Respondents have further indicated that no possible conflict 


| 
(Boone Aff., par. 6). | 
| 
| 
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j to enjoin prosecution of that separate action. See, Weeks v. 

) Sareco Oil Company, 125 F.2d 84, 94-95 (7th Cir. 1941). In 

} Technograph Printed Circuits, Ltd. v. Methode Electronics, 285 

| F. supp. 714 (N.D. Ill. 196&), plaintiffs had initiated 74 civil 
| actions for patent infringement against approximately 80 manu- 

, facturers of electrical equipment. The actions were pending in 
} eighteen different districts and one was pending in the Court of 


| Claims. The parties sought to convert the action in Illinois to 
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a class action under Federal Rule 23(b) (3) because there were, in 
I aia, 240 alleged infringers of the plaintiffs’ patents. The court 
| pe- usted class certification and indicated that no interference 
| outst be occasioned by permitting the separate actions to con- 
| tinue to judgment. The court held that conclusion of those action 
H would simply cause those defendants to be excluded from the sub- 
| class. 
A similar’ result occurred in Kronenberg v. Botel Governor 
y Clinton, Inc., 281 F.Supp. 622 (S.D.N.¥. 1968). In that action 
| plaintiffs were permitted to maintain a Rule 23(b) (3) class action 
Hon behalf of persons who had purchased shares, notes and deben- 
| tures issued by the defendant. The court found that the con- 
| current prosecution of separate actions in the state courts by 
| individual plaintiffs did not necessarily preclude maintenance of 
} the federal action as a class action. Those class members whose 
| state actions remained . active were given the option to 
| exclude themselves from the class by the court order certifying 
| the Class action. Id. at 624. 
While the class action before this Court is admittedly 
j one under Federal Rule 23(b) (1), that distinction should make no 
I ai fference with regard to the thecant proceeding. The separate 
' actions which were in issue in the two cases discussed above, 


; Technograph and Kronenberg, did not interfere with the court's 
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jurisdiction or class certification because the separate litigants 


s be excluded from the class upon conclusicn of their separate 
‘homes Likewise, the Chamberlain case in California cannot 
i interfere with this Court's jurisdiction or class certification, 
[se because he can opt out of the class, but because the Cali- 
fornia case is based upon a separate cause of actior and issues 
unique to Chamberlain alone, and is therefore a fortiori excluded 


| from the class action guestions before this Court. Movants have 


- 
2 
3 
4 
5 
6 
7 
8 
9 


; not and cannot allege or show that r2spondents have in any way 
circumvented or intended to circumvent any conceivable policy 
of this forum by the prosecution of the California action. 
For the same reasons, movants have not and cannot repre- 
sent to this Court that the injunction they seek may be justified 
on grounds that the California proceeding is vexatious and 
| oppressive. That action is validly, concerned with a cause of 
action which accrued to Mr. Chamberlain at a later date than the 
causes of action before this Court. It is a separate and distinct 
; case which concerns acts and violazions by defendants which are 
i unique to Mr. Chamberlain. Movants simply cannot allege or show 
i that the California action is or is intended to be vexatious or 
‘ j Oppressive to them. They were unable to make any such allegations; 
or adduce any facts in support thereof when seeking the temporary 
restraining order, and they cannot do so now. 

Similarly, none of the other bases of a court's exercise 
of its equity powers to enjoin a person from proceeding in 
fanother court apply to this action. Both actions are in personan 
t and this Court has no in rem or quasi in rem jurisdiction to 

i protect. In addition, no other equitable censiderations warrant 
: this Court's preclusion of the California proceeding. To the 


contrary, respondents have demonstrated above that equity requires’ 
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no 
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that this Court not enjoin the California proceeding lest it work (i 
inequity and manifest injustice upon either respondent or the 


class of players already before the court. 
-& @& 


1 
2 
3 
4 
| 
6 |i 
| 
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A PERSON MUST BE A PARTY AND NOT MERELY A 
CLASS MEMBER TO THE ACTION IN ORDER FOR A 
COURT TO ENJOIN HIM 


2 
2 
sf The general nature of an action or proceeding for an in- 
4 ji, junction is in personam and a court must have in personam juris- 
6 i diction over the person against whom the injunction runs. 7 

6 « MOORE'S FEDERAL PRACTICE 2d. 4%65.03[3], p. 65-31. The authori- 
7? ties are well settled that a court may not enjoin or restrain 

8 persons who are not parties to the action before the court. ESP 
9 


Fidelity Cor oration v. Department of Housing and Urban Develop- 


10 |i ment, es F.2d 887, 890 (9th Cir. 1975); Saxe v. United States, 
12 
1zZ 
13 


14 


471 F. 24 1293, 1298 (2nd Cir. 1974); Heyman v. Kline, 444 F.2d 65 
(24 Cir. 1971); Bethell v. Peace, 441 7.2d 495, 498-499 (Sth Cir. 
1971); 7 MOORE'S FEDERAL PRACTICE 2d, Id. 


Sas 
In Pulton Lodge No. 2 of International Association of 
165 gnd Aerospace Workers, AFL-CIO v. Nix, 415 F.2d 212 


16 
17 


(Sth Ciz. 1969), a union member sued his union for reinstatement. 
The District Court, inter alia, entered an order providing for 
injunc* ve relief against both the Union and the international, 
although the International had not been named as a party. It did 
so on the grounds that the action was in the nature of a class 
action, and also, that the Lodge was merely an agent of the Inter- 
national. : 

On appeal, the Fifth Circuit vacated the District Court's 
order with regard to the International. Although the Court found 
that the Lodge was a creature of the International, was created by. 
‘it, and was acting in response to its directives in dealing with 
‘Nix, the court found that the existence of a substantive cause of 
28 faction against the International did not vest the District Court 
29 'with jurisdiction over it. The court stated that the Labor Manage- 
SO tment Reporting and Disclosure Act, §102, 


(including injunctions) as may be apprepriate,' but this 
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; ". « . permits the district court to grant such relict 
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| 
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does not expand in personam jurisdiction beyond that 


‘ 


arising from proper designation of a party as defendant 
and proper service of process upon the party. See 


Fed.R.Civ.P. 19(a) and 4(d)(3)." Id. at 219-22¢. 
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Similarly, in RIKO Enterprises, Inc. v. Seattle Super- 
; sonics Corporation, 357 F. Supp.- 521 (S.D.N.Y¥. 1973), this court 


held, inter alia, ‘that it could not restore the first rouné draft 


2 
rs 
s 
4 
5 
6 
7 
8 


DY enjoining another team from exercising the choice, since 


i . 
10 8 could not have the choice absent NBA approval, and the 
ai 


choice of college basketball players to the Seattle Supersonics 
9 


|NBA, not being a party to the action, could not be affected by the 
12 | injunction. Id. at 526. 
13 - Ae 


14 || Absent Class Members Are Not Parties To An 
Action For The Purposes Of An Injunction 


15 

16 | The very purpose of class actions is to render an adjudi- 
17 |i\cation of issues commonly held by a group without the necessity 
1g iof a massive joinder of parties. In Wainwright v. Kraftco, 54 

19 FELR.D. 532 (N.D. Ga. 1972), defendants in an antitrust action 

20 | attempted to require 146 absent class members to respond to two 


21 as of detailed interrogatories and then sought sanctions for 


22 itheir failure to respond. The court denied defendant's request 
2g | for sanctions and held that the written interrogatories and docu- 
24 ment requests were not properly sent to the class members because 


; Federal Rules 23 and 24 speak only of discovery against parties. 


® 
o a 


i'The court held that class members were not parties, stating that 


& 
x 


H | 
inothing in Rule 23 suggests such a conclusion. Rather, the court © 


‘stated that Rule 23 required a contrary conclusion, since: 


tv 
@ 
aes. 
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"Indeed, if class members were automatically deemed 


parties, all class actions would be converted into massive 


a a 
KY oO 


joinders. Such a result would emasculate Rule 23." Id. 


at 534. 
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The view that absent class members cannot be deemca 
2; parties to the action has been endorsed in another class action 
S iwhere the defendant officers and directors in a securities fraud 
4 action sought and were denied an order permitting the right to 
5 | propound interrogatories to more than 3,000 claimants. Fischer 
6 i. Wolfinberger, 55 F.R.D. 129 (W.D. Ky. 1971). Furthermore, 
7 this Court followed the position detailed above in holding, inter 
8 talia, that absent class members in an antitrust case could not be 


10 | under Federal Rule 13. Donson Stores, Inc. v. American ‘Bakeries 


1l | Company, 58 F.R.D. 458 (S.D.N.¥. 1973). The court held that 


15 | representatives of the class, with all other members of class 


| 
8 | deemed parties for the purpose of being subjected to —_ 


being permitted passively to await the outcome of the principal 
suit. Id. at 489. 
i 


6 
Bly 


12 | 23 comtemplates an adversary contest involving only the 
7 In another case analogous to the situation before this 


court, Calagaz v. Calhoon, 309 F.2d 248 (Sth Cir. 1962), the 


18 iplaintiff sued a Mr. Kellogg individually as Executive Vice Presi- 
dent of a Union and as class representative for the Union in an 
action for declaratory and injunctive relief challenging elections 
and other Union acts. Three days after Kellogg was served with 
process Kellogg died. The plaintiff then amended his complaint 
to substitute other class members as class representatives, and 
obtained substituted service under state law. The District Court | 
| dismissed the action on the ground of lack of jurisdiction and | 
insufficiency of service of process. 


j On appeal, one theory Calagaz asserted was that in 


28 i personam jurisdiction attached to all members of the class once 


. 28 f service had been had upon their Seprusentative, so that he could 


reely substitute a successor in office or interest for the de- 
eased class representative. The court rejected the theory as 


Ollows: 
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nd service 


| 
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of process has been made upon him. Individual members of 
the class are before the court only as far as they are 
Class members; in personam jurisdiction does not auto- 
matically attach to each member once @ suitable TEPre sen- 


tative has been Properly served. 


Id. at 254, 
The rationale applied by this Court in Donson Stores, Inc, 
| supra, and by the other courts in the cases 


e 65fe): "No restraining 
- ¢ Shall issue except upon... security . . . for the 
26 | payment of such costs and damages as may be incurred . . , by any 
27 | party who is found to have been wrongfully enjoined. oe ae 
28 } 65 (a): Every order granting an injunction . - e is binding only 
29 upon the parties to the action, . .. -" ‘(emphasis added) ) 


so Wilt Chamberlain, as an absent member of the class before 
31 


S2 } Rules 23, 33 and 34, Wainwright v. Kraftco, supra, Fischer y. 
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+ wise: Wolfinbarger, supra, or for the purposes of detuned Rule 13. 
joer Stores, inc., American Bakeries Company, supra. Movants 
fii not shown any valid or compelling reason for abandoning the 
i reasoning of the cases cited above. 

It follows that Mr. Chamberlain cannot be considered a 
| party for the purposes of Rule 65, and therefore may not be en- 
! joined by this Court. 


CONCLUSION 
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Movants have failed to present any grounds sufficient 


rw) 
°o 


i to justify the extraordinary relief which they request from this 
| court. Respondent, on the other hand, has clearly shown that 

l equity requires this Court to restrain, not the California pro- 

| ceeding, but any attempts by movants to interfere with the Cali- 
| fornia proceeding. This Court should deny the instant motion for 


a preliminary injunction. 


Dated: January 16, 1976 


JOHN H. BOONE 
DAVID M. ZEFF 
LAW OFFICES OF JOHN H. BOONE 


SEYMOUR S. GOLDBERG 
SEYMOUR S. GOLDBERG LAW CORPORATION 


ttorneys for Respondent 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., 
Plaintiffs, 3 70 Civ. i526 (RC) 
-against- 


NATIONAL BASKETBALL ASSOCIATION, : AFFIDAVIT OF JOHN H. BOONE 


. 
. 


Defendants. 
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CITY AND COUNTY OF SAN ) 
FRANCISCO 


~ 
~ 


) 
) 
) 


STATE OF CALIFORNIA 


re 
“a 


Comes now before the undersigned authority, duly authorized 


=) 
& 


to administer oaths, JOHN H. BOONE, who, having been duly sworn, 


w 
a 


deposes and says: 


~ 
a 


1. I am one of the attorneys for Wilton N. Chamberlain in the 


] 
ba | 


action filed in the United States District Court for the Central 


rw] 
@ 


District of California, CV 75-4258- AAH. 


2s Other than preparing the original complaint in the case of 
American Basketball Association v. National Basketball Associa- 
tion, filed in the United States District Court for the Northern 
District of California, affiant has done no work on that case. 
Affiant has not participated in the discovery conducted in 
either the American Basketball Association or the Robertson 
cases [No. 70-CIV 1526 (RLC)]. On January 16, 1976, affiant 
secured copies of the portions of the depositions of Mr. Cooke, 
Mr. Rothenberg, and Mr. Gourdine which contained testimony con- 


cerning Mr. Chamberlain. 


3. In Mr. Cardozo's Affidavit of January 8, 1976 [Cardozo 


Substantive Affidavit, paragraph 24, p. 10], the statement is 


1. 
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made, "In fact discovery has been had in this case on Mr. Chamber- 


| lain's allegations with respect to the right of the New York 

| team of the NBA to negotiate with him." Contrary to the assertion 
|} of Mr. Cardozo, attached hereto as Exhibit A are excerpts of the 
depositions of Mr. Cooke and Mr. Rothenberg, wherein the deponents 
j were asked what would happen if Mr. Chamberlain attempted to 

# contract with an NBA team other than the Los Angeles Lakers. As 

1 shown by Exhibit A, the questions were objected to as hypo- 


i thetical and the witnesses were instructed not to answer. 


4. The claims upon which Mr. Chamberlain has filed his 


action in the United States District Court for the Central Dis- 
j trict of California did not accrue until the end of 1975. In 

| summary, Mr. Chamberlain's action in the United States Court for 
the Central District of California, relates to events which, 

} as of now, have not been a part of the Robertson or the American 
! Basketball Association cases. Mr. Chamberlain did not have 

| this cause of action until the end of 1975, when the Los Angeles 
| Lakers, the NBA and the member teams thereof, adopted and 

| applied against Mr. Chamberlain a rule which had heretofore 

ij never existed: to wit, an “indemnification rule". Mr. Rothenberg 
: in his deposition, an excerpt of which is attached hereto as 


j Exhibit B, took the position that Mr. Chamberlain's situation 


was different than the compensation rule in that Mr. 


Chamberlain had not played for the Los Angeles Lakers during 


his option year. Mr. Rothenberg further stated that such a 


situation had never occurred in the National Basketball Associa- 


tion before and, if such a situation were to occur, the NBA 


position was unclear. 


It was not until after Mr. Rothenberg'’s deposition that 


the situation which Mr. Rothenberg stated had never occurred’ 


| id occur. These later occurrences are the subject of the 


* 
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action filed in the United States District Court for the Central 


District of California. 


5» Under the “indemnification rule” the Los Angeles Lakers 
has a greater claim than would be the case under the compensa- 
tion rule because, as Mr. Rothenberg stated in his deposition 
there is a "deprivation of some expectation or right and lack 
of full performance by the player and therefore a greater claim, 
if you will, than is the case where the player has performed his 


option year". See Exhibit C attached hereto. 


6. Affiant, as attorney for Mr. Chamberlain, is prepared 

at the present time to amend the complaint in the Central Dis- 
trict of California to eliminate from that complaint any alle- 
gations which might conceivably relate to any cause of action 


accruing prior to 1975. 


Dated: January 16, 1976. 


Subscribed and owes to 
before me this /(,“ day 
of January, 1976. 

it 


y Qe? Ld 
~ ements 
Notary Public 
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EXHIBIT A 


Excerpts From Deposition of Jack Kent Cooke, 
taken in July and October, 1975, pp. 108, 498, 
$87, $56. 


Excerpts From Deposition of Mr. Rothenberg, 
taken in July and October, 1975, pp. 221, 627 


1 
2) 
3 
4] 
6 | 
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Cooke 
I am testing you: 
Why? . eu 


Because I think you are misleading the 


record. 


MR. STERN: If he is willing to rephrase 


the question -- 
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Q If a team signed wilt Chamberlain for next 


year and they did not make the equitable arrangement to 


offer to pay L.A.,something that you referred to be fore, 


would L.A. make a claim fpr compensation? 
MR. STERN: I am going to object to the 
question and direct the witness not to answer 

on the grounds that that's a speculative question. 

It hasn't happened and he doesn't have to render his 

opinion on non-events. 

Q Has anyone from the Laker organization 
discussed with you what would happen if someone signed 
Wilt Chamberlain for next year? 

A No. 

Q Has anyone from the Laker organization to 
your knowledge including yourself, Mr. Cooke, discussed 
with the NBA office what would happen if someone signed 
Wilt Chamberlain for next year or any time? 


A No, I just gotdown here for this deposition. 
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Cooke 


reinstaced by the Commissioner. 
Q Is it your view, Mr. Cooke, that if 
another team signed Mr. Chamberlain today, the 
National Basketball ssociation, or even attempted 
to sign Mr. Chamberlain today without first consulting 
with you and getting your permission, that that 
would be tampering within the bylaws and practices 
of the NBA? 


MR. STERN: This is today you are 


referring to, October 27, 1975? 


MR. TINKIIAM: Right, today. 

I have no idea, 
Q What would you do, Mr. Cooke, if someone 

did that? 

MR. STERN: I am going to direct the 
witness not to answer. 

MR. TINKHAM: Based on what? 

MR. STERN: Based upon it being @ 
hypothetical question, what would he do if. 

You can ask hin what has happened, 
or what he understands certain events to be, 
but not speculate as to what he might do 
if something occurred. 


Do you happen to know whether or not 
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MR. STERN: I will direct the witness 
not to answer on the grounds of my previously 
asserted objection. 


MR. WARREN: Mr. Stern, I refer you to 


page 1¢? cx the prior transcript, in which... 


BY MR. WARREN: 

Q If a team signed Wilt Chamberlain for 
next year and they did not make equitable arrangement 
to pay L.A., something you referred to before. 
would L.A. make a claim for compensation? 

MR. STERN: I am going to object to the 
question ana dbrect the witness not to answer 
cn the ground that it's a speculative question. 
It hasn't happened and he doesn't have to 
render his opinion on nonevents. 

', 4 « I suggest that subsequent events have 
made this not specula..ve, this is something 
that has happened, and I don't see why that is 
not a proper subject of inquiry. 

MR. STERN: I will permit you to ask 
him that question if I objected to it and you 
think you are entitled to an answer. 

But I won't permit you to question hi 


about events occurring subsequent to the last 
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deposition. 
So if you would care to reask the question, 


you certainly may, and I will withdraw ny 


objection to that and any other questions you 


may wish to ask the witness, questions that 
were objected to. 
gg ee ea 
Q In this cont2xt, did Los Angeles make 
any claim or statement concerning a claim to 
compensation to Mr. Burke? 
MR. STERN: I am going to direct the 
witness not to answer. 
MR. WARREN: You are not going to allow 
any questions on subsequent events? 
MR. STERN: 
And, frankly -- 
MR. WARREN: Or documents? 
MR. STERN: I have no problem, if you 
would like to, we can call the Court now and 
ask for his final answer on this. 
Because I don't think that it is proper to question 
a witness about events occurring after a closed 
deposition, when the only reason you are here, 


Mr. Warren, is because Mr. Tinkham had not 
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for whatever reason, not to perform, is there any 
kind of obligation as a result of that tender and 
what effect, if any, does that have on compensation 
rights, if any? And t .t is the only reason for my 
hesitation in my statement. There is some doubt. 
Again, it is the case of first impressio. ‘n the 
League and I don't Imow that it has been resolved. 
Q Does the Lakers take the position that 


were Mr. Chamberlain to play in the future for 


another NBA tean, that the Lakers would be entitled 


to compensation? 

MR. CARDOZO: I object. It is 
completely hypothetical. 

MR. GRUENBERGER: Mr. Stern let Mr, 
Cooke answer this question. 

MR. CARDOZO: Okay, but I think it 
is a complete hypothetical question. 

MR. GRUENBERGER: It certainly is 
not hypothetical for the reasons JI will tell you. 

MR. CARDOZO: Fill the record with 
your explanations for justification of the 
question. 

MR. GRUENBERGER: I will ignore that 
snide remark. 
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Rothenberg 

EXAMINATION BY MR. WARREN: 

Q Mr. Rothenberg, at your prior deposition, 
the transcript reflected, at page 221, there is a 
question by ‘Mr. Gruenberger, "Does the Lakers take 
the position that were Mr. Chamberlain to play in 
the future for another NBA team, that the Lakers 
would be entitled to compensation? 

"Mr. Cardozo: I object. It is completely 

hypothetical." 


I would like to ask you, Mr. Rothenberg, 


since I believe the record will reflect that 


subsequent events have Made that no longer hypothetical, 
whether the Los Angeles Lakers have er or 
Tepresentatives of the Lakers have nad any discussions 
concerning compensation with regard to Wilt Chamberlain. 
HR. STERN: You mean subsequent to his 
deposition? 
MR. WARREN: Subsequent to his deposition. 
MR. STERN: I direct the witness not to 
answer. 
MR. WARREN: Mr, Stern, it's a kind of 
unusual situation. The objection is based 
On the fact that a state of facts is hypothetical. 


We are now at the point where the state of facts 
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EXHIBIT B 


Excerpts From Deposition of Mr. Rothenberg, 
taken in July and October, 1975, pp. 220, 
221, 229, 230, 231, 232. 
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Roth: iberg 
i “Lakers preventing that. 
Q In addition the Lakers won an arbitration 
before Mr. Sites? 
A Confirming the same thing, yes. 
Q Is Mr. Chamberlain's contract with the 
Lakers over? 
MR. CARDOZO: Object to the form. 
Has it expired, the contract? 
; MR. CARDOZO: Object to the form. 
The contract speaks for itself with respect to 
that. 
Q You may answer. 
A It is a matter of some discussion or 


debate, and I don't know the answer to that. 


Q I thought you just testified a moment ago, 


Mr. Rothenberg, that the contract expires at the end 
of the term, which term in your words was the years 
he played plus the option year, and he didn't play for 
other teams during the option year. 
A I am not contending there is any ability 

i on the part of the Los Angeles Lakers to cause Wilt 

Chamberlain to play for the Los Angeles Lakers. The 
area, the gray area, is when you have tendered a con- 


| tract to a player, which the Lakers did, and he chooses, 
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Roth aberg 
for whatever reason, not to perform, is there any 
kind of obligation as a result of that tender and 
what effect, if any, does that have on compensation 
rights, if any? And that is the only reason for ny 
hesitation in my statement. There is some doubt. 
Again, it is the case of first inpression in the 
League and I don't know that it has been resolved. 

Q Does the Lakers take the position that 

' were Mr. Chamberlain to play in the future for 
another NBA team, that the Lakers wuld be entitled 
to compensation? 

MR. CARDOZO: I object. It is 


conppletely hypothetical. 


MR. GRUENBERGER: Mr. Stern let Mr. 


Cooke answer this question. 
MR. CARDOZO: Okay, but I think it 
is a complete hypothetical question. 


MR. GRUENBERGER: It certainly is 


é 


not hypothetical for the reasons I will tell you. 


MR. CARFOZO: Fill the record with 
your explanations for justification of the 
question. 

MR. GRUENBERGER: I will ignore that 
snide remark. 
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Roth nberg 229 
Warriors could prevent him from playing with another 


team for that year; did that decision involve a 


ruling that they had rights to him after that year? 


A No. 

MR. CARDOZO: Objection. 

A No, not to my knowledge. ‘hen I say 
exclusive rights, again I don't want.to get into the 
area which we were talking about which I character- 
ize as a gray area, I am talking about -—- there is a 
list of various players listed in the HBA; I think 
Rick Barry would have stayed on the Warriors’ player 
list. 

Q Whether negotiation or active? 

A I don't know what category it would be in. 
4nd to the extent that he had become a free agent 
under his contract, he was free to sign with anyone, 
but whether I said he was exclusive property or his 
exclusive rights belonged to the Warriors, I am talk- 
ing with reference as to what would or would not 
trigger some type of compensation proceeding. 

Q Your position is that a player in Rick 
Barry's position, or Wilt Chamberlain's position, is a 
free agent insofar as he may sijm with another tear. 


put the question of compensation to that team, that 
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Rothcnberg 
Player on some list is open? 
Partly right and partly not right. 
Okay. 
Still unresolved is what I said before. 
As far as is there a different treatment wnen a player 
plays the option year versus if he does not play the 
option year. I don't know the answer to that. But 
other than that teamed with what you say is correct. 
Q ‘Is it the Laker position that if you play 


the option year, there is no compensation payable to 


A No. 

Q Is it the Laker pwition if you sit out 
the option year, there is no compensation payable to 
the team from whence the player came? 

A No. 


Q Forgive me then, I don't understand what you 


| 
| the team from whence the player came? 
4 


meant ‘my question assumed a fact that was partly 
right or partly wrong. 

A The Lakers J don't think really have a 
position on either question. I am saying as to the 
compensation in the Cazzie Russell case, where the 
player played out his option and under no interpre- 


tation, I am aware of, can anyone argue there vas any 
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Rothenberg 231 
remaining performance obligation of any kind to his 
former team, that the player is free to contract 
with any other team in the NBA, We went through, that 
for a long time last night, what einpeiditicn -- 

14] I don't want you to repeat that. 
A That is clear. It should te clear, at 
Sition is. The other question, as I said, the Lakers 


really don't have a position I am aware of. At least 


27 
least on the record, as far as what the Lakers' po- 


I don't have a position. I am not aware of a Laker 
position enunciated nor have I heard the quote you 
Showed ze from Si Gourdine, NBA position. I have 
heard alot of discussion by people, a situation where 


the player does not play his option year, but sits 


‘@¢t.e @ 

“io 4 

re 
. 


it out, is to be treated or should be treated dif- 
ferently than the situation in which the player 
actually played out the option year. 

Q In those discussions, has there been any 
talk of what different situations, what different 
rules, might apply, what different effects should 
occur? : 

A Yes, I have heard people say the player 
in the one case, the first player, the player plays 


out the option, owes nothing of any kind to his former 
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Roth: nberg 
team and in a sense therefore, that team has a, 
lesser claim to whatever it is they want to claim. 

Whereas in the other case a team claims a 
deprivation of some expectation or right and lack of 
full performance by the player and therefore a 
greater claim, if you will, than in the case where 
the player has performed his option year. 

Q Greater claim against him. 

A Of right and equity. 

Q Against the player or against a team with 
which that player signed? 

A I think they have been talking about 
the team with which that player signs. 

Q Have there been discussions in this area 
where the player sits out an option year, there may 
be some clain auine’ the player? 

A I probably have heard that too, by 
individual people. 

Q But that issue is unresolved to date? 

A That's correct, as far as I know. 

Q Who are the people that have said in 
their view, there ought to be a claim against the 
player in the sit-out option year situation? 


A The only one I can identify would be the 
MANHATTAN REPORTING CORP. 
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Excerpts From Deposition of Mr. Rothenberg, 
taken in July and October, 1975, pp. 213, 232. 
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Rothenberg 231 
remaining performance obligation of any kind to his 
tormer team, that the player is free to contract 
with any other team in the NBA. We went through, that 
for a long time last night, what compensation -- 

Qa I don't want you to repeat that. 

A That is clear. It should te clear, at 
least on the record, as far as what the Lakers' po- 
Sition is. The other question, as I said, the Lakers 
really don't have a pesition I am aware of. At least 
I don't have a position. I am not aware of a Laker 
position enunciated nor have I heard the quote you 
showed me from Si Gourdine, NBA position. I have 
heard alot of discussion by people, a situation where 
the player does not play his option year, but sits 
it out, is to be treated or should be treated dif- 
ferently than the situation in which the player 
actually played out the opticn year. 


Q In those discussions, has there been any 


talk of what different situations, what different: 


rules, might apply, what different effects should 
occur? 

A Yes, I have heard peop’e say the player 
in the one case, the first player, the player plays 


out the option, owes nothing of any kind to his forrer 
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2 oh team and in a sense rerefore, that team has a 


lesser claim to whatever it is they want to claim. 


| 
4 : Whereas in the other case a team claims a 
a. 5 ¢ ,rive a of some expectation or right and lack of 
6 full ,erformance by the player and therefore a 
7 | greater claim, if you will, than in the case where 
8 . the player has performed his option year. 
9 | Q Grecter claim against him. 
10 A Of right and equity. 
il Q Against the player or against a team with 


12 which that player signed? 
13 | A I think they have been talking about 


1s | the team with which that player signs. 


Q But that issue is unresolved to date? 


A 


That's correct, as far as I know. 


Q Who are the people that have said in 


a Q Have there been discussions in this area pee 
16 l where the player sits out an option year, there may te 

‘ . . Remar 
cs | be some claim against the player? : ‘ec 
18 | A I probably have herrd that too, by 
19 | 5 

| 
20 | 

‘ 

' 
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their view, there ought to be a claim against the 


player in the sit-out option year situation? 


A The only one I can identizry would be the 
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CERTIFICATE OF SERVICE 


i, trene R. Kenlan, hereby declare under penalty of 


i perjury: 


1. That I am a citizen of tre United States, over the 


age of 18 years and not a party to nor interested in the fore- 
i going cause of action. My business address is Suite 420 Russ 
Building, 235 Montgomery Street, san Francisco, CA. 94104. 


2. That I forwarded by Jnited States mail, postage 


| prepaid, a copy of MEMORANDUM OF POINTS AND AUTHORITIES ON 

| BEHALF OF WILTON N. CHAMBERLAIN IN OPPOSITION TO THE MOTION BY 

| THE NATIONAL BASKETBALL ASSOCIATION FOR A PRELIMINARY INJUNCTION; 
, AFFIDAVIT OF JOHN H. BOONE and attached EXHIBITS, to the 

| following : 


Peter Gruenberger, Esq. 
Weil, Gotshal & Manges 
767 Fifth Avenue, 

New York, New York 10022 


Robert S. Carlso:., Esq. 

Spengler, Carlson, Gubar & Churchill 
280 Park Avenue 

New York, New York 10017 


Frederick P. Furtn, Esq. 
Suite 1330 

235 Montgomery Street 
San Francisco, CA. 94104 


Michael H. Goldberg, Esq. 
132 West 43rd Street 
New York, New Yori 


George Felleman, Esq. 

Paul, Weiss, Rifkin, Wharton & Garrison 
345 Park Avenue : 

New York, New York10022 


Dated: January 16, 1975 


UNITED STATES DISTRICT CCURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., | 
Plaintiffs, ‘70 Civ. 1526 
(RLC) 
~against- ; . 
NATIONAL BASKETBALL ASSOCIATION, et al., 


Defendants. 


AMERICAN BASKETBALL ASSOCIATION, et al., 


Cross-claimants, 
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. 


~against- 
NATIONAL BASKETBALL ASSOCIATION, et al., 


Cross-defendants. 


+ 98 PORE Noe Ore OF Oss 8@E MNO) Ow mee OW: 


ANSWERS TO CROSS-CLAIHMANT AMERICAN 
BASKETBALL ASSOCIATION'S THIRD SET 
OF INTERROGATORIES BY CROSS-DEFENDANT 
TEXAS SPORTS INVESTMENTS, INC. 
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*Cross-defendant Texas Sports Investments, Inc. 
hereby makes the follouies answers to Cross-claimunt American 
Basketball Association's Third Set of Interrogatories. In 
accordance with the May 19, 1975 ruling of this Court, and : 
for the reasons set forth inéthis cross-defendant's December : 
8, 1975 cesponses and objections to the ABA's third set of 
interrogatories, the information supplied is for the riod 


January 1, 1970 te the present. 


These answers are being given before complete dis- 
covery and factuai investigation in this case has been com- 
pleted. This cross-defendant therefore reserves its right to 


supplement its answers at a subsequent time. 


~ 


i 
: 
e 
| 
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indemnity agreements are also shown by such contracts. 
Therefore the information scueht by subparts (a)-(c) can be a 
ascertained from documents produced and the burden of as- 
certaining the information is substantially the same for 


cross-claimants as for this cross-defendant. 


The following payments were made pursuant to the 


agreement(s) to indemnify entered into by this cross- 


. defendant: 


Plaver Payment(s) Made Date(s) of Pa ment(s)_ 


Nenky 


All documents relating to the indemnities have 


been produced. 


INTERROGATORY WO. 12: 


Ider*ify for tach year, each paver on your tean 


who achieved so-called "free-agent" status. For purposes of 


this interrogatory a “free-agent” is defined as a player vho 
is no longer under contract because: (1) he finished pleying 
through the option period of his contract; (2) his contract 
contained no option and he finished playing through the term 
of his contract; or ay the option in his contract was not 


| exercised. 


Answer to 12: 

See this ctoss-defendant's supplemental answer to 
Interrogatory 24 of Plaintiffs‘ Pirst Set of Interrogatories 
which identifies players who achieved "free-agent" status 
playing through the option period of the contract. 

The following players, from 1970 tirough 1975, 


- achieved “free-agent® status because the contract contained 


no option and the player played through the term of his con- | 


tract, or because the option in the contract was not exer- 


cy . f . 
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INTERROGATORY NO. 13: ; 


State whether you ever owned, in whole or in part, © 
or operated, (i) a professional hockey team or (ii) a facil- 
ity in which professional basketball or hockey is or has been 
played, and if so: as 


(a) Identify the professional hockey team or 
facility involved; : 


(b) Set forth the ownership interest, .if any, 
you had in such team or facility; 


(c) State when you had such an ownership or 
operating interest; and i 


Pe ee ee 


(@) Identify the professional basketball or 
hockey teams that played in that facility. 
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Answer to 13: 
See this cross-defendant's answer tuo Interrogatory 


41 of the ABA's second set of interrogatories. 


INTERROGATORY NO. 14: 


Identify (by caption title, court or other body 
before whom the matter was or is pending, index number, cita- 
tien to all decisions officially or otherwise reported, and 
name and last known address of the attorneys who represented 
you) all lawsuits, arbitrations, or other adversary proceed- 
ings in which: i 
(a) You were a party and any of the following were © 
adverse parties to you: the NBA, NBA member teams, the AA, 
ABA member teams other than yourself, owners of former or 
present ABA teams, potential buyers of an ABA team, NBA 


‘players, ABA players, agents of NBA or ABA players, colleges 


or universities, the National Collegiate Athletic Association. 
lecal television or radio stations, national radio or televi- ' 
sion networks, or owners or operators of facilities; and 

. i 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., - 
Plaintiffs, 70 Civ. 1526 (RLC) 


AFFIDAVIT OF SEYMOUR s. 


~against- 

GOLDBERG 
NATIONAL BASKETBALL ASSOCIATION, : 
et al, 


: Defendants. 
. a 
Ne 
STATE OF CALIFATA 
COUNTY OF LOS ANGELS} 


SEYMOUR S. GO! BERG, being first duly sworn, deposes and 
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) 
) 
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Says: 

Tam an attorney at law licensed to practice in tke State of 
California and in ths Federal court in the Northern and Southern districts 
of California. oo 

T have for a-preximately 12 years represented WILTON N. 
CHAMBERLAIN, who is the plaintiff in an action entitled "WILTON N, 
CHAMBERLAIN ve. NATIONAL BASKETBALL ASSOCIATION, et al. . 
in the United States District Court, Central District of California, No. 
CV 75 4258. : 

T have rep: » sented Mr. Chamberlain in all of his basketball 

. negotiations for approximately 7 years. Mr. Chamberlain had in prior 
years fulfilled a player's contract with the Los Angeles Lakers basket- 
ball team and, as a result of an injunctive action filed by the Los Angeles 
‘Lakers, was comipelied to “sit out" one additio «1 year. Up until the 
latter part of September, 1975, it was our bélief that by "sitting out" 
the option year of his Lakers' contract, Mr. Chamberlain was therefore 


a2 free egent. : 
. In ine September, 1975, through newspaper stories ‘n the New 


York papers, the os Angelez papers and by inqu.: 7 from reporters, it 


came to my attention for the first time that the Los om 4 akers 
were now claiming that Mr. Chamberlain owed the Lakers &@ year of 
’ playing time, and, further, that no team in the NBA could negotiate 
‘with Mr. Chamberlain till they had purchasea the Los Angeles Lakers 
"rights" to Mr. Chamberlain. Upon hearing of said ~laim, I was instructed 
by my client to call Mr. Jack Kent Cooke, President, Culifornia Sports 
Incorporated, ee owned the Lakers, and informed M; Tooke th: . ean 
the Lakers claimed they owned the “rights" for Mir. Chamberlain to 


play for one more a that Mr. Chamberlain «uld report for practice 


and a the team. his call was made on September 2: 13. Mr. 
Cooke ‘instructed me not to have Mr. Chamberlain report intil his 
counsel, Mr. Alan Rothenberg, got back to me. 

After talking with Mr. Cooke, I called the National Baske-t all 
Association league office and spoke to Mr. Simon Gourdine. I to:d Mr. 
Gourdine of my call to Mr. Cooke and wantedto confirm with tie league 
the fact that if Mr. Chamberlain wes allowed to report to the Lakers, 
the league wo:38 see that he received cores ation equal to his last 
playing year. Mr. Gourdine informed ne thai this situation ‘ued never 
occurred before, and that he would have to seek cour. el 2:14 get back 
to me. “The next day he did get back to me and informed that he aad 
sought counsel and that “nobody knew" whether Mr. Chamberlais © ui 
ot paid or not and if he did get paid what the amount would be. 

Mr. Rothenberg, counsel for California Sports Incorporated, 
called me a day or two later and instructed me not to allo Mr. Chamber- 
lain to report to the Lakers and stated that if either Mr. Chamberlain or 
T reported to the Lakers, he assured us that we would be "embarrassed." 
I contiemned this conversation to Mr. Rothenberg by letter dated October 3, . 
1975, a copy of which is attached hereto as Exhibit "A." Mr. Roti enberg 
responded on October 6, 1975, a copy.of which :« * attached hereto as 
Exhibit np, i My response is attached hereto as Exhibit "C," dated 
October 9, 1975. No other communication was had with the Lakers 
“Organization.. The office of the NBA Commissioner, on October 2, 1975, 
issued a press release, a copy of which is attached hereto as Exhibit "D," 
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: as On October 14, 1975, J received a telegram from Mr. O'Brien, 
Commissioner of the NBA, stating specifically that Mr. Chamberlain was 
"a free agent" and that Mr. Chamberlain was free-to sign with any team 
in the NBA. The contents of the telegram were made public to the press 
by the NBA and all believed that Mr. Chamberlain was truly a free agent. 


The Commissicner, howaves, in ‘addition to the public telegram, 


: added &@ caveat to each team in the NBA stating in essence that any team 
signing Mr. Chamberlain would still have to compensate the Lakers for 


the Lakers' "rights." Therefore, any team in the NBA would have to 
either enter into a'contract with Mr. Cooke, or-take the risk of the 
Commissioner setting the amount of ‘compensation due to the Lakers 
an the event any team signed Mr. Chamberlain. 

So, in essence, nothing was oer by the October 14, 1975, 
telegram. : ie 

Mr. Chamberlain would have been delighted to entertain an 


offer of employment for the year 1975-76 and future years. None was | 


' made by any team, 


The pssition of the NBA concerning the Lakers' rights were 
unknown © me or.u Mr. Chamberlain prior to September, 1975, and 
all damages claimed in the action entitled "Wilton N. Chamberlain vs. 
National Basketball Association, et al.," United States District Court, 


Central District of California, No. CV 75 4258, commenced during the 
1975-76 playing year and could not have been anticipated in the action 


Oscar Robertson, et al., against National Basketball Association, et al. 


Subscribed and sworn to 
before “ips on ser S28 19, 1976, 


Ootary Te in ate 


. 


_ October 3, 1975 


yop per sess oes 
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'. _ © Alan I, Rothenberg, Esq. Aaa Ne 
“= Manatt, Phelps & Rothenberg °°”: 
‘> | $888 Century Park East - 21st Floo 

“7s; Les Angeles, California 90067 


. When last we spoke, you instructed me not to have Wilt appear at practice 


- 3 2 with the Lakers, suggesting that if either Wilt or I did go, we would be 
“embarrassed. : is ee aha 


Sa ee. eee 
af : s : 


a3 
shoes: 


rz 


e 
. « 


i Por a* . 


: "Since our conversation, the Commissioner of the NEA has anparently mad- 
@ statement to the effect that if we are willing to play, you must either — 
2. &ecept Wilt or release him from any farther obligation, ee eee a 

i oe steer 


ei Since the only contract which contains an option was our 1972-78 contract, 
+ “I, ef course, assume that you will be willing to abide 
‘ the option year. ear Cig 
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. Blace Mr. Chamberlain ts 
other NBA team in acco. with the league rules, your 
- -@ecision is urgently requested. ; 


: Yours very truly, 
a : 


oS SEYMOUR 8, GOLDBERG 
ec: Mr. Lawrence O'Brien ; 2 os 
Commissioner, National Basketball Asca. : 
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you further. 
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October 6, 1975 


‘Seymour S. Goldberg, Esq. 
16633 Ventura Blvd. 


. Encino, California 91436 


“Re: Wilt Chamberlain 


. Dear Sy: 


When we heard from the Commissioner of the NBA 
late last week, we immediately asked for clarification of 
the NBA's position so «hat the respective rights of the 
Los Angeles Lakers and Wilt Chamberlain would be better 
understood by us. After we have’ received such Clarification, 
we may be in a better position to discuss the matter with 


a Until that time, there would be no useful purpose 
in engaging in detailed argumentation as to the accuracy 
of the factual assertions or the legal conclusions set 
forth in your letter dated October 3, 1975. Suffice it to 
say that we do not agree with all of those assertions 


_ and conclusions, 


- : Incsdentally, for the record, I did not Say that 
you or Wilt “would be embarrassed"; I did maize the suggestion 
that Wilt should not appear at practice with the Lakers 

“only to avoid any possibility of embarrassment", an you 
agreed. 


Sincerely, 
fe—~ |. hu cbhteg 
: : ' Alan I. Rothanberg 
AIR: bar of Manatt, Phelps &. Rothenberg 


cc: Mr. Lawrence O'Brien 


October 9, 1975 


".-Palen'L Rothenberg, Eoq. 
2 Manatt, Phelpo & Hotheaberg 
~ + 3883 Century Perk Cant - 412 Floor 


- + Les Angeles, Califogaia 600S7 a ee 
eh os Ss: Res Wilt Chasaborlata “7 75" 
". $S"thank you for your letter of October 6, '1875. 
' "the phyuleal peosunce of Wiit io a ucaless act, 
- Clear that you do not wish to have tim rcport. 


:* "We; of ecurss, otand rés¢y, willing and chlo to report te the Lakers to 
oo" Ball the Chligation you cliiza uader the termo au conditions of the oztion 
Ms , yer contract previcusly cubmitted. ; “i one ie we 


7 "Ye the meantime, your claim of a playing option yoar haa prevented any 
. .* @ther iaterectcd team in the NGA from acyctlating for Wilt'a services, 


Is on wy igs Re “Sinco'tho peanoa hap clroady bern in eocence, Wiit's usefulaens and } 
tenant) t @cuirability to auy other frauchice bas undsubiedly beon dimfsichsd or 
Loa Ss. p eeetingaiched by the Lakeru" cleira that they owa rijuta to Wiit's esrvieca, 


, We, therefore, put you en notice tht Ly your acta of refusing to play Wis 
‘i @hen kia cervicos are being ofvercd and concurrasily refccicz to allow 
‘others to uillice bis es:viceo, you have cloarly victated Wilt'n visits; aad 
. we icterd to puraue every rowedy available to uo through the court, ciice 
_. the Natioual Deokutbull Acoociativa seemg vuzhie te compel you to make 
+ @ dzcision ose way or the ot:er, 


~ S mere, 9%. . an 


a 


Respectfully, 


* SSG/pm 
ects Mr. Lawrence O'Brien 


| 


ener Oe ae eee 


: 
| 
i 
| 
| 
| 
| 
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ass he : TAs: ‘\'s ‘October 2, 1975 


a “ eee. 3 “ 


“Statement by NBA Commissioner Lawrence PF. O'Brien — 

‘By failing to perform for the full term of his contract, 
Wilt Chamberlain breached his contract with the Los Angeles 
Lakers. His obligation is to play for the Lakers for another 


full season. nf 


* Assuming that he promptly hepcets: te the Lakers to 
perform that obligation during the coming season and the 
Lakers elect to utilize his services, I will expect the 
Lakers to promptly perform their contractual obligations. 


If any controversy were to arise between. the Lakers 


_ and Chamberlain in connection with a contract, I would 


expect the two parties to negotiate and settle it expeditiously. 
If this should fail, I would then review the facts to deternine 
the respective rights of the parties, including the rights, if 
any, the Lakers retain in Chamberlain's services. 


th, ae ee 


STATE OF CALIFORNIA } : 
. if ae 6a.. 
COUNTY OF LOS ANGELES) 


Tama citizen of the United States and a resident of the county aforesaid; I am 
over the age of eighteen years and not a party to the within above entitled action; 
my business address is: a 


‘16633 Ventura Boulevard, Suite 1400, Encino, California 91436. 


On January 19, 1976, I served the within AFFIDAVIT OF SEYMOUR S. GOLDBERG 
on the interested parties in said action, by placing a true copy thereof enclosed in 
‘a sealed envelope with postage thereon fully prepaid, in the United States mail at 
Encino, California, addressed as follows: 


Michael A. Cardozo, Esq.’ | Michael H. Goldberg, Esq. 
Proskauer, Rose, Goetz & Mendelsohn 142 West 43rd Street 
300 Park Avenue New York, New York 


New York, New York 10022 ; 
George Felleman, Esq. 


Peter Gruenberger, Zsq. Paul, Weiss, Rifkin, Wharton and 
Weil, Gotshal & Manges Garrison 
767 Fifth Avenue 345 Park Avenue 

New York, New York 10022 New York, New York 10022 


Robert F. Carlson, Esq. } : 
Spengler, Carlson, Gubar and Churchill - 
280 Park Avenue i 

New York, New York 10017 

Frederick Furth, Es{? 

235 Montgomery Street, Suite 1330 

San Francisco, California 94104 


I certify, under penalty of perjury, that the foregoing is true and correct. 


Executed on January 19, 1976 at Encino, California. 


STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 
On January 19, 1976 before me, the undersigned, a Notary Public in and for said 


State, personally appeared LILA SOLER, known to me to be the person whose name 
‘is subscribed to the within instrument and acknowledged that she executed the same. 


) 
) ss. 
) 


WITNESS my hand and official seal. 
a 


“439 j : . 
; ts CRUSE ST CRUE SRE CENTS LS Ce TET TEE TN 
, "a a. © 4 D4 OFFCIA'. SEAL 
Notary in for said County Se, OS, ; TAMER & 
and State — Se Sag PORES THMi2 PKA 
ease a Seca oe 
. fieoress: ae To : : . 7] 


OFF:;SIAL SEAL 4 
ELIZASETH T. GAXER @ - 
BOAR Puls -cAlvoxda  : 
198 ARGUES coun ¢ 
Expres Sept 2.2335 
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Crose-de fendants. 
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MEMORANDUM OF NBA DEPENCANTS 


tii SUPFORT OF THELR MOTION FOR 
A PRELIMINARY IN eee sCT ION 


+ 
BEST COPY AVAILABLE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISYRICT OF NEW YORK 


OSCAR ROBERTSON, et al., 
Plaintiffs, 70 Civ. 1526 (RLC) 
~ against - 


NATIOM®>L BASKLCTBALL ASSOCIATION, 
et al., 


Defendants. 


AMERICAN BASKETBALL ASSOCIATION, 
et al., Be : 


- Crosseclaimants, 
- against - 


NATIONAL BASKETBAJ.L ASSOCIATION, 


Cross-defendants. 
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MEMORANDUM OF NBA DEFENDANTS 
. IN’ SUPPORT OF THEIR MOTION FOR A 
PRELIMINARY INJUNCTION 


This memorandum is submitted by the NBA defen- 
dants other than Madison Square Garden Corp. and Madison 
Square Garden Center, Inc. in support of said entities’ 
motion to wreliininarily enjoin class plaintiff Wilton N. 


Chamberlain, who in March 1970 specifically authorized 


the Robertson action to be brought as a class action on 


POINT I 


POINT Il 


POINT III 


POINT IV 


CONCLUSION 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, et al., 
Plaintiffs, 70 Civ. 1526 (RLC) 
~ against - 


NATIONAL BASKETBALL ASSOCIATION, 


Defendants. 


AMERICAN BASKETBALL ASSOCIATION, 
et al., ue 


Cross-claimants, 
- against —- 


NATIONAL BASKETBALL ASSOCIATION, 


Cross-defendants. 
ew SO OF: UD GD OD OED GE GED Ow? CE acd OS ene OED GED CED CUR GED eam GED OOD Gan GY OTR ERD END OUD Caw OST OO OD Reem Se ew wo 
-MEMORANDUM OF NBA DEFENDANTS 


. IN' SUPPORT OF THEIR MOTION FOR A 
PRELIMINARY INJUNCTION 


-This memorandum is submitted by the NBA defen- 


dants other than Madison Square Garden Corp. and Madison 
Square Garden Center, Inc. in support of said entities' 
motion to nreliminarily enjoin c.ass plaintiff Wilton N. 
Chamberlain, who in March 1970 specifically pabhordsed 


the Robertson action to be brought as a class action on 
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his behalf*, from prosecuting an action commenced by him 
on December 22, 1975, in the United States District Court 
for the Central District of California (hereinafter "the 


Chamberlain action") .** 


b> 


The facts necessary to the granting of the pre- 
liminary injunction sought herein are set forth in the 
moving ané reply affidavits. Suffice it to say that eiaee 
plaintiff Chamberlain has filed an action against the NBA 
G@efendants in California complaining about the operation of 
the option clause in his NBA contract and the NBA compensa~ 
. tion rule, issues that. are central to the Robertson class 
action.*** Under such circumstances, it is well settled 
that this Court has the power to enjoin prosecution of the 


Chamberlain action. 


Determinative of this motion will be resolution 
of the issue whether a class plaintiff,in a class action 
he authorized to be commenced on his behalf -n one district 


court, may undermine the jurisdiction of that court and 
es 


* - 7 soppy of Chamberlain's authorization to commence the 
Robe: .son class action on his behalf is annexed as Exhibit C 
to the moving affidavit. 


*k BR copy of the complaint in the Chamberlain action is 
annexed as Exhibit A to the moving affidavit. 


**k BA copy of the second amended and supplemental complaint 
in the Robertson acvrion is annexed #5 Exhibit B to the mov- 
ing affidavit. y 


ie 5 2 


disrupt the orderly administration of justice by commencing 
a second action which (a) seeks damages with respect to 
activities at issue before the first court; (b) seeks a 
determination of isstes which are the same as, or bacvacusven 
with, the issues to be eoreenenes by the first court; and 
(c) seeks relief which may conflict with relief sought in 
the first action or would render meaningless.adjudication 


of the issues before the first court. 


This memorandum will demonstrate that by the com- 
mencement of the California action Chamberlain has attempted 
to €o all of the above, and that the applicable authorities 
mandate that his assault on this Court's jurisdiction be 
enjoined. In Point 1, infra, we demonstrate that the issues 
involved in the Chamberlain case find their parallel in the 
Robertson case. In Points II and III, infra, we shew that the 
power of this Court to enjoin duplicative litigation such as 
that involved here is unquestioned, and has frequently been 
exercised in a class ee such as this. In Point IV, infra, 
we dispose of the other arguments Mr. Chamberlain advances 


as to why the-injunction should not issue. 


- POINT I 
THE MATTERS COMPLAINED OF IN 


THE CHAMBERLAIN ACTION ARE ALL 
_ _PART OF THE ROBERTSON ACTION 


The essential identity of the Cham ‘lain complaint 
with the Robertson complaint is detailed in the moving 
affidavit (4¥3-10). All of the defendants in the Chamberlain 

_ action -- the NBA and its teams -- are party Gefendants in 
Robertson. Central to Chamberlain's California action is his 
complaint about in operation of the eptten clause in his NBA 
contract, and the possibility that any NBA team that wanted 
to enter into a contract with him would have to pay compensation 
to Los Angeles. Both the operation of the option clause and 
the so-called reserve compensation plan are unquestionably part 
of the Robertson -action, as recognized by this Court in its 
February 14, 1975 opinion (389 F. Supp. 867), in its 
November 12, 1975 endorsement granting plaintiffs' motion to 
amend the complaint (Exhibit 2 to the reply affidavit), and 


furing the argument of that latter motion on November 3, 1975 


(Exhibit 1 to the reply affidavit). “ 


The basic charge in Robertson is that the NBA's 
reserve system -- including the option clause, the tampering 
rales and the reserve compensation plan, as well as the draft, 


She right to trade a player, and the alleged eharing of salary 


. 


Ta 


information -- constitutes an unlawful monopolistic restrain 
Indeed, in his Robertson authorization form Mr. Chamberli 


directed that this action be commenced "in order to bring 


o 
ad 


about an end to any agreement among the clubs or other 
entities to eliminate competition among them in the acquisition 


of talent." (Moving affidavit, Exhibit C). 


A ptmi tar tues pervades the Chamber Vain complaint. 
This is bezt seen by com,:aring paragraph 29 of the /. sertson 
complaint (Exhibit B to chs worn affidavit) to peragraph 23 
of the Chamberlain complaint (Exhibit A to ne movanyg 


affidavit). - The Rebertson paragraph alleges: 


“[O]nce a'player is jrafted by an NBA team, 
he must start to play and continue to piay 
for only one club in the NB and none 

other efuring his playing caree except 

for a club to which he may be iivoluntarily 
‘traded' or ‘'sold'. No other club will 
ever negotiate with him. Morecver, even 
years after his retirement as «1 ictive 
player, he may not seek to return to 

active status as a player or as 2 player- 
coach, unless the club which holds such 
lifetime rights to him as a player releases 
him unconditionally or extracts a forced 
'trade' or ‘sale' with the club which 
desires that player's services." 


In virtually identical language, with respect to the 
lack of freedom after an NBA player signs his first contract, 


the Chamberlain compliaint alleges: ne 


“[O]nce a player has signed a Standard 
Player Contract with a member team to 
whom he is assigned and then has fully 
performed his contract for the term of 
his employment, he is not free to nego- 
tiate with any other defendant member 

' team, and ne other defendant member team 
is free to negotiate with him, on freely 
and competitively negotiated terms.... 
[A player] cannot become employed by 
any defendant member team except within 
the terms of the rules set forth by the 
Commissioner...to negotiate with and pay 
compensation to the defendant member 
team with the so-called ‘rights'." 


The distinction which Chamberlain's -attorneys 
would attempt to draw between “playing out" the option 
year and “sitting out" the option year is highly artificial 
and without significance. That issue is surely in the 
Robertson case. It involves the inteipretation and 


operation of the option clause in a class plaintiff's NBA 


contract and involves a form of what this Court has called 


the “reserve clause compensation plan". In fact, a reading 


of the Chamberlain complaint and particularly the Goldberg 
affidavit shows that Mr. Chamberlain is complaining, to use 
Mr. Goldberg's words, that “any team in the NBA would have 
to either enter into a contract with [Los Angeles] or take 
the risk of the Commissioner setting the amount of compen- 
saticn due to the [Los Angeles Lakers] in the event any 
team signed Mr. Chamberlain". This is a SomPlsint about 


the 1eserve compensation plan that is already in the Robertson 


,action,. 


Just as this Court observed at the hear- 


ing on November 3, 1975, in expressing its feeling 


‘thet it was not necessary to amend the plaintiffs’ 
class action complaint to add specific reference to. 
the so-called reserve compensation plan, because 
*“[iJt is part of the reserve eiseen as far -as I am 
concerned"*, so too the Chamberlain option clause 
and compensation complaint is “p«rt of the reserve 


clause" and its interpretation and operation.** 


Exhibit 1 to the reply affidavit, p. 24. 


** The fect that Chamberlain is not specifically menticned in 
the class action complaint is not of significance, for, as 
this Court stated at the hearing on November 3, “[y]Jou 

don't have to, just because you learned something, have to 
go and amend yovr complaint." Id. at 36. Son aiso, the 
November 12 endorsement (Exhibit 2 to the reply affidavit): 
“fe’videntiazy proof as to both matters is clearly admissible 
at crial even without amendment to the complaint ... ." 


ee ee: wa ae 


(Emphasis acon) . 
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-* POINT II 
THE DECIDED AUTHORITIES SUPPORT 
THE GRANT OF AN INJUNCTION HERE 
"The power to issue an injunction when necessary 

to prevent the defeat or impairment of [a court's] juris- 
diction is .. . inherent ina. . . duly established court 
of eguity." Continental Illinois National Bank & Trust Co. 
v. Chicago, Rock Island & Pacific Ry. Co-, 294 U.S. 648, 675 
(1935). See also, Steelman v. All Continent Cozp., 301 U.S. 


278, 289 (1937); Kinnear-Weed Corp. v. Humble Oil & Refining 
Co., 441 F.2d 631 (5th Cir.), cert. denied, 404 U.S. 941 


(1971); Clinton v. United States, 297 F.2d 899 (9th Cir. 1961). 


In deciding whether to enjoir the prosecution cf 
a subsequently commenced action, courts have frequently 
applied the “transaction or eocdkreace" teks found in the 
compulsory eounkereiats rule of Rule 13(a) of the Federal Rules 
of Civil Procedure, a test which is found to be satisfied if 
the claims are “logically related" to one another. Thus, 


in National Equipment Rental, Ltd. v. Fowler, 287 F.2d 43 


(2a Cir. 1961), Judge Waterman, after finding that the causes 


of action in Action No. 2 could have been pleaded as compul- 


sory counterclaims in Action No. 1, wrote: 


"The bulk of authority supports the 

’ position that when a case is brought 
in one federal district court, and the 
case so brought embraces essentially 
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the same transactions as those in 

a case pending in another federal 
district court, the latter court 

May enjoin the suitor in the more 
recently commenced case from taking 

any further action in the prosecution 

of that gase."“ ‘Id. at 45. (Emphasis added.) 


, Meeropol v. Nizer, 505 F.2d 232 (2d Cir. 1974): 

"Where an action is brought in one 

tederal district court and a later 

action embracing the same issue is 

brought in another federal court, 

the first court has jurisdiction 

to enjoin the prosecution of the 

second action . ... This rule is appli- 

cable even where the parties in the 

two actions are not identical." Id. at 235. 

The ‘question of whether the two actions meet "the 
same transaction" test of Nationa] Equipment Rental, Ltd. 
v. Fowler, supra, is answered affirmatively when, as here, 
the claims have a "logical relationship" with one another; 
“absolute factual identity" is not required.* Whether such 
a “logical relationship" exists is decided on a practical 
level based upon the possibility of duplication of effort 


and considerations of convenience. See, Great Lakes Rubber 


Corp. v. Herbert Cooper Co., 286 F.2d 631 (3d Cir. 1961); 


we 
¥- 


- 


See, e.g., Moore v. New York Cotton Exchange, 270 U.S. 
593 (1926); United States v. HNeyward- -Robinson on _Co., 430 
¥.2€ 1077 (24d Cir. 1970), cert. denied, 400 U.S. 1021 
(1971); United Artists Corp. Vv Vv. _Mastorpiece Productions, 
inc., 92) ©.20 2135 (20 CGAY. 1955); ‘Lesnik v. Public 
Industrials Cc Corp., 144 F.2d 968 (2a Cir. 1944); E. J. 
Rorvette: oO: v. Parker Pen Co., 17 F.R.D. 267 (S.0.N.%. 


Bice. 


United Fruit Co. v. Standard Fruit and Steamship Co., 
282 F. Supp. 338 (D. Mass. 1968). 


The authorities supporting the issuance of 


» 


the preliminary injunction sought herein are leg. =r 
injunctions sokinat subsequent, duplicating action: 
have been issued in cases too numerous to cite compre- 
hensively.* As demonstrated in Point I, supra, the 
matters complained of in the Chamberlain action are 
Clearly "logically related" to the Robertson action and 
hence prosecution of the Chamberlain action should be 


enjoined. 


* These cases include Coakley & Booth, Inc. v. Baltimore 
. Contractors, Inc., 367 F.2d 151 (2d Cir. 1966); Tele- 


: phonics Corp. & Fi Corp. & Fabrionics Corp. v. Lindly & Co., 291 . 
F.2d 445 (2d Cir. 1961); Ronson Art Metal Works v. 


Brown & Bi elow, 105 F. Supp. 169, I73-174 (S.D.N.Y.), 
aff'd on opinion below, 199 F.2d 760 (2d Cii. 1952); 
Remington Procucts Corp. v. American Aerovar, Inc., 
192 F.2d 872 (2d Cir. 1951); Cresta Bianca Wine Co. 
v. Eastern Wine Corp., 143 F.2d 1012 (2d Cir. 1944); 
Martin v. Graybar Elec. Co., 266 F.2d 202 (7th Cir. 
1959); Urbain v. Knapp Bros. Mfq. Co., 217 F.2d 810 
(6th Cir. 1954); MacLaren v. B-I-W Group, Inc., 329 


F., Supp. 545 (S.D.N.Y¥. 1971); Montclair Electronics, 


Inc. v. Electra/Midland Corp., 326 F. slag 839, 843 
a ~D.N.X¥. 1971); ana Riso Kagaku Corp. A.B. Dick 


* 
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POINT III 
THIS COURT'S CLASS ACTION RULING 


MAKES THE REQUESTED INJUNCTIVE 
RELIEF PARTICULARLY APPROPRIATE 


Further support for the requested injunction can 


be found in this Court's class action ruling. On March 15, 


1970, Chamberlain specifically authorized that the 


Robertson class action be brought on his behalf. On 
February 14, 1974, over the vigorous opposition of the 

NBA defendants, this Court certified this case as a class 
action under Rule 23(b) (1), #.R.Civ.P. because, inter alia, 
of the possibility thac “separate actions" migh* be filed 
which “could establish i:tompatible standards of conduct 
for the NBA.“ (389-F. Supp. 876, 901). The Court observed 
that "if this action were allowed to continue only for the 
benefit of the named plaintiffs, it is conceivable that 
other members of the proposed class would file similar com- 
plaints in other courts. The court might grant injunctive 
relief, another court might refuse and a third may give 
relief which differs in material respects from the first." 


(389 F. Supp. at 901). — 


Chamberlain, by filing his California ‘action, has 
done just that which the Court predicted. The preliminary 
inuntiies soucht herein flows from the very. nature of 
Rule 23(b) (1) class action certification. As long as the 


Robertson action continucs to be certified as a class action, 
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the NBA defendants should be afforded that protection against 


subsequent, duplicating actions brought by class plaintiffs 
which occasioned this Court to grant Rule 23(b) (1) class 


certification. 


In an analogous situation, Judge (now Justice) 
Stevens ruled that u second, duplicating action would not 

be permitted to go forward in view of the prosecution of a 
prior class action in another federal court. American Civil 
Liberties Union v. ”~ ‘rd, £63 F.2d 489 (7th Cir. 1972), 


cert. denied, 409 GC. . 1116 (1973). 


To the same effect is Kronenberg v. Hotel Governor 


Clinton, Inc., 281-F. Supp. 62? (S.D.N.¥. 1967), an opinion 
relied upon by Chamberlain G 10-11). In that case, Judge 
Palmieri had "enjoined the prosecution of any Claims for 
relief" by persons who did not opt-out of the Rule 23 (b) (3) 
class action therein. Judge Bryan adhered to this ruling 
and stated that a class plaintiff who had not opted-out 
“falls within the terms of the injunctive provisions of Judge ° 
Palmieri's order", and accordingly “prosecution of that 


[second] suit has been stayed." 281 F. Supp. at 624. 


Similarly, since class plaintiff Chamberlain has 
not opted-out -- indeed he could not do so -- and since the 
authorities are so clearly in favor of protecting the juris- 


diction of this Court and avoiding duplicative litigation, 


prosecution of Chamberlain's California action should be 


enjoined. Accord, Fie'ds v. Wolfson, 41 F.R.D. 329 (S.D.N.Y. 
: 1967) (Nansfield, J.). See also, Weeks v.Bareco Oil Co., 
125 F.2d 84 (7th Cir. 1941) (Chamberlain memorandum at 10) 
("{t]he avoidance 0” a multiplicity of suits is one of the 
purposes of a class action" and "[t]here .. . have been, 
cases where the injunction against suit by other members cof 
the class in otter jurisdictions, is clearly proper." 125 


F.2d at 94, 95). 


The Robertson case, specifically authorized to be 
commenced on his behalf by Chamberlain, has been certified 
as a class activa, and a Rule 23(b) (1) class action at that. 
Chamberlain has filed a subsequent, duplicative action in 
another fedexal court. No more appropriate case for the 
issuance of such an injunction could present itself than 


the instant Chamberlain case. 
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POINT Iv 


CHAMBERLAIN'S OTHER ARGUMENTS 
ARE WITHOUT. MERIT 


Contrary to the argument set forth in Point Iz 
of the Chamberlain memorandum, ‘the issuance of the prelimi- 
nary injunction sought herein would not constitute an abuse 
oe this Court's equitable power. As set forth at length in 
Points II and III abo 32, there is abundant authority, none 
of which has been cited or questioned by tate, for 
this Court to enjoin the Chamberlain action. The injunctive 
and monetary rélief sought in that action will be subsumed 
ie the relief, if.any, granted by the final judgment in 


Robertson. (Reply affidavit, 46). 


Finally, Point IV of the Chamberlain memorandum, 
asserting that this Court lacks personal jurisdiction over 
Mr. Chamberlain, is also without merit. Ignoring this 
Court's July 8, 1975 opinion (67 F.R.D. 691), that permitted 
discovery of class members under Rules 33 and 34 of the 
Federal Rules of Civil Procedure, Mr. Chamberlain arcu2s 
that he is not a "party" to this actions Such an argument 
was rejected by this Court on July. 8 when it held that the 
NBA atfendants' requested class aiscovery,was not precluded 


by the alleged non-party status of non-named class plaintiffs 


like Chamberlain. 
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In fact, at the Gewbhiber 3 hearing the Court made 
Clear that “the members ot the class . . . are parties to 
the litigation." (Exhibit 1 to the reply affidavit, p. 4) 
(Emphasif added). Mr. Chamberlain's transparent attempt to 
reargue this Court's July 8 opinion to justify his non-party 


status here is-without merit. 


Wholly sSndependant of this Court's July opinion, 
Chamberlain's argument in Point IV is contrary to well settled 
authority. One has to look no further than the cases cited 
by Chamberlain to see that his argument contained in Point IV 
is without meres. Weeks v. Bareco Oil Co., 125 F.2d 84 (7th 
Cir. 1941) (Chamberlain memorandum at p. 10) states that a 
sui. brought by a non-named class plaintiff like Chamberlain 
can be enjoined by the federal court which has jurisdiction 
over the class action: 

"There may be, and have been, cases 

where the injunction against suit by 

other members of the class in other 

jurisdictians, is clearly proper." 


125 F.2d at 95. 


See also, Kronenberg v. Hotel Governor Clinton, Inc., 281 F. 


Supp. 622 (S.D.N.¥. 1967) (Chamberlain memorandum at p. 10) 


(supra, at 12). 
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CONCLUSION 


For the foregoing reasons, as well as those 
Stated in the moving and reply affidavits, the motion 
of the NBA defendants for a preliminary injunction should 


be granted. 


Respectfully submitted, 


PROSKAUER ROSE GOETZ & MENDELSSOHN 


Attorneys for ail NBA Defendants 
except Madison Square Garden 
Corporation and Madison Square 
Garden Center, Inc. 


Of Counsel: 


Michael A. Cardozo 
Richard L. Wasserman 


January 22, 1976 


UNITED STATES DISTRICT court 
SOUTHERN DISTRICT OF LEW YORK 


OSCAR ROBERTSON, et al., : 
Plaintiffs, 
~against- 
NATIONAL BASKETBALL ASSOCIATION, et al., 


Defendants. 


AMERICAN BASKETBALL ASSOCIATION, et al., 


Cross-claimants, 
-against- 
NATIONAL BASKETBALL ASSOCIATION, et al., 


Cross-defendants. - 


ANSWERS TO CROSS-CLAIMAI'T AMERICAN 

BASKETBALL ASSOCIATION'S THIRD SET 

OP INTERROGATORIES BY CROSS-DEFENDANT 
MILWAUKEE PROFESSIONAL SPORTS & SERVICES, INC. 


. 
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*Cross-defendant Milwaukee Professional Sports & Services, | 
hereby makes the following answers to Cross-claimant American 


Basketball Association's Third Set of Interrogatories. in 


accordance with the May 19, 1975 ruling of this Court, ‘and 


for the reasons set forth in this cross-defendant's December | 
8, 1975 responses and objections to the ABA's third set of 
interrogatories, the information Supplied is for the period 
‘January 1, 1970 to the present. ; : : 


These answers are being given before complete dis- : 
covery and factual investiqation in this case has been com- 
pleted. This cross-defendant therefore reserves its richt to’ 


supplement its answers at a subsequent tine. 


Pr 


indemnity agreements are also shown by such contracts, 


+ Oe eS cece 


Therefore the information sought by subparts (a)-(c) can be 
ascertained from documents produced and the burden of as-. 
certaining the information is substantially the same for 
cross-claimants as for this cross-defendant. 

The following payments were made pursuant to the 
agreement(s) to indemnify entered into by this cross- 


. defendant: 


Plaver Payment(s) Made Date(s) of Payment(s)° 


Se © NNN e+ ae apes: weet oe 


All documents relating to the indemnities have 


been produced. 


INTERROGATORY NO. 12: 


Identify for each yezr, each Player on your team 
who achieved so-called "free-agent" status. For purposes of 
this interrogatory a "free-agent" is defined @s a player who 
is no longer under cortract because: (1) he finished playing 
through the option period of his coutract; (2) his contract 
contained no option anég he finished Playing through the term 
of his contract; or (3) the option in his contract was not 
exercised. : . 


5 ES LL © eee 
. 


Answer to 12: 


meee, 


° éee this cross-defendant's supplemental answer to 


4 
Interrogatory 24 of Plaintiffs' Pirst Set ‘of wpe. 
which identifies players who achieved "free-agent" status le 
4 
{ 
$ 
! 


Playing through the option period of the contract. : 
The following players, from 1970 through 1975, 
+ achieves “free-agent” status because the contract contained 
no option and the player played? through the term of his con- | 


tract, or because the option in the contract was not exer- 


rea he beeen 


| 
| 
| 
| 


~ 
~ 


. 
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Oscar Robertson 


INTERROGATORY NO. 13: 


State whether you ever owned, in whole or in part, 
or operated, (i) a professional hockey team or (ii) a facil-: 
ity in which professional basketball or hockey is or has been: 
Played, and if so: eras 

: (a) Identify the professional hockey team or 
facility involvcd; ; ‘ 


4 


(b) Set forth the ownership interest, if any, 
you had in such team or facility; 


: (c) State when you had such an ownership or 
operating interest; and 


{@) Identify the professional basketball or 
hockey teams that played in that facility. 


Answer to 13: 
See this cross-defendant's answer to Interrogatory - 


41 of the ABA's second set of interrogatories. 


*  INTERROGATORY NO. 14: 


identify (by caption title, court or other body 
before whom the matter was or is pending, index number, cita-. 
tion to all decisions officially or otherwise reported,. and ; 
name and last known address of the attorneys who represented ‘ 
you) all lawsuits, arbitrations, or other adversary proceed- ; 
ings in which: ik 

{a) You were a party and any of the following were 
adverse parties to you: the NBA, NBA member teams, the ABA, , 
ABA member teams other than yourself, owners of former or 
Present ABA teams, potential buyers of an ABA team, NBA : 
Players, ABA players, agents of NBA or ABA Players, colleces : + 
or universities, the National Collegiate Athletic Association, 
local television or radio stations, national radio or televi- 
sion networks, or owners or Operators of facilities; and 


. mS 
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UNTTED STAINS DISTRICT count 
SOUTHERN DiSTRICT OF NEW YORK 
GSCAR ROBERTSON, et al., 


Plaintiffs, ; 70 Civ. 1526 (RLC) 
~against- ' 


NATIONAL EASKETBALL ASSOCIATION, 
et al., 


; REPLY AFFIDAVIT 
- Defendants. . Tein mamma 
SUSI UD SEOUL cele os ANB Ee nde Sa 
RICAN BASKETBALL MEOCERTION 
et als, 
Cross-claimants, 
~against- 


NATIONAL BASKETBALL ASSOCIATION, 
et al., 


.. Cross-defendants. 


| STATE OF NEW YORK ) 
3 88.3 
COUNTY OF NEW YORK) 


MICHAEL A. CARDOZO, being duly sworn, deposes and 


i. Z an a member of Proskauer Rose Goetz & 


[i ientetache, attorneys in this action for the NBA defendants 

| other than Madison Square Garden Corporation and Madison 

| Square Garden Canter, Inc. I make this affidavit in further 
j Support of the NBA defendants' motion, pursuant to Rules 23 

and 65 of the Federal Rules of Civil Procedure, to prelimi- 


narily enjoin class plaintiff Wilton N. Chamberlain from 


ee ee NET ee ORES NEE eh | 
ee eee 


‘prosecuting the December 22, 1975 action he filed in the 
1 by 


hited States District Court for the Cenzra] District of 


v 
i) 


ifoxrnia, and in xeply to the affidavits filed by John ii. 


Roone ana Seyvour Sf. Goldbe erg, He. Chanberlain's atterncys. 


en een 


ee ee ee cee me een) ee ee oe 
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as The virtuul identity of isgsucs in ‘he 
ond Chanborlain complaints is sect put an my tiv 


~ and the mamorandum of law filea herewith. 


here that, as the Goldberg affidavit makes clear, 


the basic controversy between Mr. Chamberlain and the tru> 
Gefendants concerns the rights and obligations of u player’ 
ang team after the expiration of the stated term of the : 
Player's contruct plus one year. SPOGSESCRTAY, 4r. Chschoce 
Jain js- complaining of the alleged obligation to sibel care sts 
Los Angeles that an NBA team would have had if it haa 
Signed Ne. Chamberlain to a Playing contract. Of course, 
the legality of the NBA's optic, neenee: its Suration, and 
the permissibility of the compensation poliey Followed by 


the NBA are all involved in the Robertson me 


3. Contrary to the impression that Mr. Boone 
would try to give this Court, discovery in the Robertson 
action has to date encompassed, and will undoubtedly con- 
tinne to encompass, the matters complained of by Chamberlein 
in his California action. The vast discovery with respect 
to the operation of the option clause in the NPA is well 
known to the Court and necd not be repeated here. Such 
discovery has included the operation and effect of the 
alleged seserve compensation plan, which was the svrbject of 
an amendment to the’ class action complaint Permitted by thi: 
Court on November 12, 1975, even though the Court concluded 
prior to the amendinent that “the reserve clause componsntio: 


plan is in the case."* 


Touwwesdpt ¢£ Rovember 3, 14975 Levering, p. 34. sabe 
Of yoievant paces frou fin ore 3, 1975 heard: 

Pi 1h, oad) Lhak Cour’) iecisess 4) 22, JOVS Eide: . .2532t 
Qimlaing plaintifis® metion to onmud their compladiak ore 
ate es! bereto as Exhibii.s 2 ond 2. 


” 
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">? in addition, documents have been produced by 
the NBA defendants relating to the mattcrs complained of by 
Nr. Chamberlain, including those events eccurring during the 
fall of 1975 that are referred to in the Boone and Goldberg 
affidavits. See, e.g., NBA documents numbered 01 56709 - 

01 56744. Included among the foregoing documents are the 
four exhibits annexed to Mr. Goldberg's affidavit, together 
with NBA Commissioner O'Brien's October 14, 1975 telegram 
referred to on page 3 of Mr. Goldberg's affidavit, a copy of 


which is annexed hereto as Exhibit 3. 


ae Also contrary to the impression that Mr. Boone 


would give in his affidavit, examination was permitted at 


come 


cueee skeen + oor 


the depositions of Los Angeles Laker representatives Jack 
Kent Cooke and Alan, Rothenberg into the matters about 
Chamberlain complains in his California action. Such an 
examination covers 68 pages of those transcripts and was 
only foreclosed when improper, hypothetical guestions were 
addressed to those witnesses at their July depositions prior 
to the events complained of by Mr. Chamberlain. The fact 
that in October, plaintiffs in this action (but not the ABA 
cross-claimants whose examinations had not been closed were 
not permitted to reopen the depositions of Messrs. Cooke and 
Rothenberg that they had voluntarily closed in July, has no 
bearing on whether or not an issue is or is not before this 
Court in the class action. Moreover, we anticipate that 
Michael Burke, President of NBA defendant Madison Square 
Garden Center, Inc. (owner of the New York Knickerbockers) 
and KFA Cownissioner O'Brien, whose eepositions are sche- 
@uled to be held next week, will be exeminee about the 


maiters that Chamberlain complains of in his Califernia 


| 
| 


action. For Chamberlain's counsel to sonia that discovery 
in this class action ie ok and will not encompass those 
matters complained of by Chamberlain in his California 

| action unjustifiedly distorts the record of discovery in 


this case. 


6. The last paragraph of Mr. Goldberg's affidavit 
perhaps best illustrates the misconceptions of Chamberlain's 
, attorneys as to the natyre of the Robertson action and 
Chamberlain's obligations -- as well as his rights -- as a 
Class plaintiff who specifically authorized the comuencement 
of this class action on his behalf. Mr. Goldberg states: 


“The position of the NBA concerning 
the Lakers' rights were unknown to 
me or to Mr. Chamberlain prior: to 
September, 1975, and all damages 
Claimed in the action entitled 
‘Wilton N. Chamberlain vs. National 
Basketbali Association, et 4l. a 
commence uring the 1975-76 playing 
year and could not have been antici- 
pated in the action Oscar Robertson, 


et al., sgainst National Basketball 
Association, et al. 


A. Assuming that the position of the NBA was 


unknown to Chamberlain or his counsel prior to September, 
| 1975, so to the fact that the New York and Denver ABA teans - 
would meke applications to join the NBA was unknown until 
September, 1975. Notwithstanding the fact that such 
applications were unknown ants? September, 1975, this Court, 
| as recently as two weeks ago, stated over my objection that 
"I think that's part of [the ABA cross-claimants'] case 


; against [the NDA cross-defendants]."* The Court made clear 


A + Te ee echt ate envi nites cee + 
= oeomes aanse aes ommpe oom 
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Transcript of January 8, 1976 heari Pp. 153. A cop, of 
the relevant portion of thet transcri,t is annexed hereto 
as Exhibit. 4. 


* 
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that the fact that events occurred in September, 1975, after 


! . 
| did not foreclose discovery on, or relief for, the September 


| 1975 occurrences. Consequently, that the matter at issue in 


| Chamberlain did not occur until September 1975 can be of no’ 


the February 1, 1976 discovery cut-off date had been fixed, 


B. The fact that the damages, if any, claimed 
in Chamberlain's California action commenced during the 


| 


controlling significance. 
| 1975-76 playing year is also of no consequence. The 


’ 


shania: seeks such damages from “April 16, 1966, 


| Shrowan the date of a final judgment in this action."* Since 


| Robertson action, which seeks treble damages on behalf of 
i | the trial in the Robertson action is scheduled to begin on 


= about June 1. 1976, after the end of the 1975-76 season, 
|| Chambertain's damages, if any, for this season, contrary to 


| the implication in Mr. Goldberg's affidavit, will be fully 


| encompassed in the Robertson judgment. 
I 
Hl 


ve vo Chamberlain's irreparable injury argument, 
we first note that an affirmative showing of irreparable 


ti injury, which is so very obvious from the posture of the 
' 


:. Robertson case, has not been held to be a necessary pre- 


t 
|i requisite to the granting of the injunction sought herein. 


| Bathees such injunctive relief flows from the inherent power 
, Of a federal court to protect its jurisdiction, and parti- 
| : 


j cularly so in a Rule 23(b)(1) class action like the 
' ' 


;; Robertson zetion,. 


Page 3 of the Notice of Pendency of Class Action, sent, 
upon information and beiief, to Chamberlain, a copy of 
which is annexed as part of Exhibit D to the moving 
aifidavit. 


fs tee 

_ 8. Moreover, rather than respond at length to 
the argument of Chamberlain's counsel that the NBA écfendant 
have made no showing of irreparable injury sufficient to 
justify this Court's grénting of a preliminary injunction 
against the prosecution of Cham>erlain’s California action, 
muffice it te say that at this late date, on the eve of the 
end of discovery in the Robertson action and at the beginnin 
-Of the extraordinarily brief period during which the NBA 
defendants must prepare this case for trial, it would be 
unduly burdensome to require the very same defendants at 
this same time to defend an essentially duplicative action 
in another forum and to engage in essentially duplicative 
discovery. Just as there en “inseeeratia injury and compel- 
ling need sufficient to enjoin the action brought by Mr. 
Boone and Mr. Purth in 1974 on behalf of the ABA in 
California,.so a fortiori, there is the requisite irreparable 
injury and compelling need for this Court to grant a prelimi- 
nary Angunetion against the prosecution of Mr. Boone's 1975 
California action brought on behalf of class plaintiff 


Wilton N. Chamberlain. 
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: HICEAEL A. CARDOZO 
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the other sports players associations. 


»D 


THE COURT: Let's deal with the memders of the 
class. I think there is a separate issue as to the members 


of the class and the attorneys and the people in the other 


y sports. 


I think there are different issues involved. 

MR. GRUENBERGER: Shey everlas. 

THE COURT: There «re different issues involved 
in ~ aie. Mr. Gruenderger, so let's take them first. 

MR. GRUENBERGER: Under the Federal Rule 26 (c) 
and Local Rule 5 (a), it is clear that these rules - 
contemplate imposing burdens on the party noticing such 
depositions to pay aoete eben under the fairness and 
sinieeeienees in each case such costs ought to be impesed. 

Issuance of protective orders dn cases like this 
do not depend on whether the depositions are relevant or 
whether the depositions are needed. These protective order 
provisions assume and presume that all dep sitions are 
relevant and needed. 

THE COURT:. The reason I separated them out 
is because I think the problem you have is that as I under- 
stand what is wanted is that in so far as thenembers of the 
class are concerned they are perties to the litigation and 


the other people are not. You are asking the NSA pay to 
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MD 
Gepose your clients. 

IR. GRUENBERGER: Wo, your Honor. I have to 
refer your Honor to your own op*nion of July 8, 1975, page 
19. You were very careful in trac upinion, your Honor, 
not to hold that these ciass members are plaintiffs or 
Parties. You must recall that ther were fourteen plaintirrs 
here. Each one of tnese fourteen plaintiffs came into New 
York und had his deposition taken at the cost of those 
plaintiffs. Each one of them has already done thet. 

This 4s the very first case a deposition could 
be held of a class member, the first one ever. 

THE COURT: That's not true. : 

MR. GRUENBERGER: “Ir you recall your own 
opinion, your Honor -- es * 

_ THE COURT: I don't want that argument, Mr. 
Gruenberger. The problem which I have with your papers is 
that what you have done in oa saree is that you disagree 
with my opinion in the respect of ‘allowing these pecbie to 


take the depositiuns. 


MR. GRVENBERGER: No, I do not. I don't oppose 


the taking of depositions at all. We have worked like mad 
to set up the schedule for the taking of these depositions, 
your HOror, 


THE COURT: Your whole complaint was that they 


SOUTHERN Dp raicr Cover REPORTERS. US, COURTHOUSE 
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ce 


‘MIE COURT: Mr. Sheva. % think you all should 

understend I don't look at these matters, any personal cone. 
r remarks made about any of the attorneys. They don't bother 

mc unless it is something that is done that interferes with | | 
- your conduct of your deposition, as happened with Mr. Cardozo 
and you in regard to the A.B.A. That gives me some pause. F 
ett think any of you, after you get outside of here, 
have to consider these personal remarks, either, so they don't! 
mean anything a all to me. 

MR. GRUENBERGER: In addition, there are no such 


personal remarks. 
THE COURT: Let's go on to the motion to amend. _ 
MR. GRNUENBERGER: The motion to amend, your Honor: ° 


very specific detailed areas. The first area is the plicad- 


! 
J 
Plaintiffs request changes in the present complaint in rour | 


ing of two new restraints, but ee adding them to the exist- 
ing counts of the complaint. No new counts were added which 
were unknown to the plaintiff when the first cor~‘aint was 
submitted. They were recently uncovered in the oeuiee of 
discovery. 

THE COURT: What are they? I have forgotten. 


MR. GRUENBERGER: The two restraints to be addcd 


One, the reserve compensation plan, which your 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 
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BOY 
Honor discussed at length in his Pebryuary 14, 1975 opinion -- 
hat is, the plan whereby someone who finally reaches ‘tran 
agent status” after playing through all the option and re- 
scrve period still can't go to a new team unless the new 
team pays the old team compensation -- the Rozelle rule. 
THE COURT: .I don't see why you need to make an 
padi elon to that. 
MR. GRUENBERGER: It ie not in the Sieaiatue and 
“the class knows about it because it was in the class notice, 


THE COURT: It is discussed by me and is in the 


. 


MR. GRUENBERGER: That's why I don't see there ob- 
jection to my ainending the complaint. 
THE COURT: You are certainly going to be ieee tc 
present evidence on it. It is part of the ‘reserve clause 
as far as I am concerned. I don't see why you need to amend 
your complaint for that. You are going to see -~ 

MR. GRUENBERGER: Your Honor -- : 

THE COURT: I don't see why you need to niente 
complaint. : 
MR. GRUENBERGER: I was going to tell your Nonor 
THE COURT: I don't think you do, and I am going to 


preside cvexr the trial. 


SOUTHERN DISTRICT COURT RIPORTERS, US. COUETHOINE 
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‘Let’s go to the nant one. 
HR. GRUENBERGER: The second one has not been 
ruled on by the Court because the ébistenne of that re- 
straint was not discovered until some time during this 


summer. 


THE COURT: What is that? 


MR. GRUENBERGER: hat is a practice in RBA whereby 
all the teams. receive exchange of information regarecing the 
selaviea of olivirs on the other teams. There is a central 
location point in the NBA office where all this dnkccieeian 
is kept. Anybody ites asks for it gets information not about 
the players they are negotiating with but for all the players 
for the purpose, as stated in Exhibits I, J. and K in my 
. motion papata,s 6 stabilize players' salaries. 

THE COURT: Isn't that a means of on 

MR. GRUENBERGER: Pricé fixing. | 

THE COURT: Of course, but isn't that a means of 
effectuating anti-trust measures? I don't see why you have : 
to amend your complaint to get evidence of that in. I don't 
understand that. It seems to me ceac tiles is no necessity 
for you to amend your complaint for that. That is a method, 
it seems to me, pursuant to which they maintain these various 
i practices in effect. That is what your basis is, and this is 


how they do it. 
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MR. GRUENBERGER: It is another practice we never 


knew anything abcut. 


TNE COURT: That is an exchange of information in or 


Ger to keep the other practices firm and fixed. 
HR. GRUENBFRGER: The Supreme Court dais that very 
practice to stabilize pricing through exchange of informa- 
tion --— : 

THE COURT: I am agreeing with you. I don't under- 
stand why you need to amend the complaint to get in evidence 
like this in the case 

MR. GRUENBERGER: It I may answer that in nes 
seconds: because if there joing to be an appeal in this 
case, whatever the result is, the record ought és be clear 


- cs 
about what restraints we are talking about, so that they are 


all listed in one piece of paper rather than as two not 
lieted and eight listed. 

That is the only eeanen. 

THE COURT: I don't care whether you amend the 
complaint er not insofar as those two practices are con- 
cerned. See en going to be able to prove them and put in 
evidentiary proof on them if I preside at the trial. 

WR. GRUENBERGER: Since we have already typed up the 


. new complaint with that in it, it is easy to leave it there, 


as easy as to take it out, because the facts are not in 
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in dispute. 

Also not in dispute is the second area, the 
a@efinition of the whack weties. The old complaint had . 
definition that does not quite correspond with your Honor's 
class actica mling and with the agreement that Mr. Stern 
and I worked out about what the class definition ought to 
be. : 

We used that agreement, our class definition, whic 

1 aid correspond with your order in tousther sending out the 
class notice. 

Now Mr. Stern doesn't want me to amend that to 
correspond to fact. r 

THE COURT: What else? 

MR. GRUENBERGER: - The third area, wus Honor, has 
to @o with’ tne addition of two new defendants. ‘Those two 
new defendants are, one, the New Orleans — team, shies 
came into the league last year, and, two, the new entity 
that owns the old Detroit team. Not ie team, but they 
just bought the team last year. 

All we are doing there is to do what we did before, 
just add as defendants new teams that came in that adopted 


all the practices of the NBA -- 


THE COURT: I have your point. 
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MR. GRUENBERGER: The last is a category of 
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miscellaneous changes that just conform the facts to reality 


Thet's the whole amendment. 


THE COURT: I don't understand that last. Itcould 


beanything. I understand «he others. 


MR. GRULNBERGER: I laid out exactly -- ane there 
was no objection from Mr. Stern - what those changes were. 

THE COURT: I read all these Papers about a week or 
SO ago, because I was supposed to hear it then. I haven't 


read it over the week end. : a * 
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KR. GRUENBERGER: They are housekeeping chan-es. 


MDT3-1 


They conform the facts to reality. I would hate to try the 
case on the basis of non-true mn. 

THE COURT: Let me hear from you, Mr. Stern. 
What do you object to? 

BR. STERN: If i might nave the luxury of a coupl 
of minutes, your Honor, I’ would line to put this in its 
proper perspective. 

Without rehashing history too much, Mr. 
Gruenberger properly noted in his affidavit that he 
allegedly learned of some of these restraints, as he calls 
them, after discovery began in April of 1975, which is some 


very few months ago. 


“The first deposition of a party did not begin 


until June, end when Mr. Gruenberger said to me in August 
that he would like to amend the complaint I said to hi, 
"It sounds like something I wouldn't have any objection to 
because we are in a relatively early stage in discovery." 

indeed, your Honor had ruled in July he was 
making some very iiily determinations to avoid that 
plethora of problems that confronted us. 


When we appeared in court in September, we learnec 
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that what we thought was an early stage in discovery had 


become somewhit of a later stage, and- that the case vould be 
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coing to trial on basically eight months of discovery. - 

The Rozelle rule trial which only deals with 
this one aspect of Mr. Gruenberger's pinpenieites plan as he 
alleges took fifty-five cays' time simply to a judge without 
a jury, wholly apart frem the NFL-AFL case. 

The point is that I as counsel for the 
sefendants am not prepared to consent to anything at this 
Point that is going to make additional work. Mr. Gruenberger 
has again unloaded on us: "It is obvious that there is 
no additional work." Well, if I have two new clients, 
assuming I represent them, your Honor, it is going to be 
additional work. 

Tal': about work, there was a motion to amend the 


compleint. I put in a simple affidavit. I didn't put in a 


memo. And I got a reply memo. It's never ending, your 


Honor, and I am simply not prepared to go forward and agree 
to anything. 
In addition, there are other things that are 


unresolved. I am not asking your Honor to resolve them now.- 


But the fact is we are trying to put this case into some 


kind of condition. 
Mr. Gruenberger quotcs a very approprdate case 
in his reply memorandum which I read upon my return from 


California. He cites a Second Circuit ease which says that 
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is fies to exchange Satoiniiton such as that. 

THE COURT: I am not passing ‘Judgment en is, 
but ali I am saying is whatever it is labeled it seems to 
me that it is evidentiary proof thet Mr. Gruenberger is 
going to be entitled to show in this case. 

Whet he can make of it I have no idea, but 
if there is a jury trial he will present it and you will 
ask the jury to view it ‘as one thing, and he will ask ‘hem 
_ to view it as another. : 


In any event, I think that he is clearly 


entitled to present that. 


MR. STERN: I understand what your Honor is 
Saying on that. I will reserve my rights to object at the. 
time he attempts to put it in. 

THE COURT: As to the definition of the class, 
do you have any objection? 

MR. STERN: I can't argue with Mr. Gruenberger 
on that. If we define it one way, I can't argue to the jury 
there is another way to define it. 

THE COURT: I think as far the:-new team, he is 
entitled to have them in the case if they are taking over 
| from someone else, and I don't see any basis for leaving then 
out of the case. These are new teams and new owners, and as 


far as he is alleging they are part of the NBA that he is 
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the purpose of the Federal Rules 1s to get a full hearir,; 
on the merits, and that's what we are trying to do. We are’ 
biotin to prepare a defense for a full hearing on the 
merits. 
THE COURT: The reserve compensation plan, as 
I understand it, Mr. Stern, I diveaseet that because of unas 
I found out from the papers on summary judgment, and it seems 


to me that's in the case. As I told Mr. Gruenberger, as 


-far as I am concerned he doesn't have to amend his.complaint 


to get that in. So you are faced with that. } 

MR. STERN: I understand, your Honor. All it doe 
is save us from having someone go back and retype the 
complaint and proofreading it and all the other things that 
are making it difficult to manage this *itigation. 

THE COURT: The No. 2 item 4 ‘30 dents one why 
he has to oiand his complaint to get that in, because that is 
something else, that is something I didn't know about, and 
apparently was just discovered, but certainly he is going to 
be entitled to present proof of that. 

| What that oun to you in terms of work I have no 
idea. 

MR. STERN: On that, despite what we keep reading 
about in the papers as being price fixing, we assert that a 


multi employer bargaining unit, which the NBA admittedly is, 
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the purpose of the Federal Rules is to get a full hearir, 
on the merits, and that's what we are trying to a:. We are - 
trying to prepare a defense for a full hearing on the 
merits. 

THE COURT: The reserve compensation plan, as 
I understand, it, Mr. Stern, I disceseet that because of what 
I found out from the papers on summary judgment, and it seems 


to me that's in the case. As I told Mr. Gruenberger, 2s 


1- far as I am concerned he doesn't have to amend his complaint 


to get that in. So you are faced with that. 
MR. STERN: I understand, your Honor. All it doe: 
is save us from having someone go back ‘and retype the 


complaint and proofreading it and all the other things that 


| are making it difficult to manage this litigation. 


THE COURT: The No. 2 item I also don't see why 
‘ie has to nent his complaint to get that in, because that is 
something else, that is sonething I didn't know about, and 
apparently was just discovered, but certainly he is going to 
be entitled to present proof of that. 

What that does to you in terms of work I have no 
idea. . 

MR. STERN: On that, despite what we keep reading 
about in the papers as being price fixing, we assert that a 


multi employer bargaining unit, which the NBA admittedly is, 


SOUTIIL! DISTRICT COURT REPORTERS. US. COURTHOUNE 
FOLFEY SQUARL, NEW YORK. N.Y. — 791-1070 


“ul  32eA 
ae 


MR. STERN: He 1s tree to g¢ out and attempt to 
serve them, but I was not about to consent to any amendment 
at this late Stage with respect to additional teams. 

THE COURT: I understand that. All I am telling 
you is that I think he is entitled to that, 

I don't understand the last part about conforming 


the pleadings to the facts. 


MR. STERN: I-don't understand what that. means, 


either. — 

MR. CPUENBERGER: I sent Mr. Stern a ‘aeie 
September 24th .'.c laid these out point by point by point. 
He had no trouble understanding it then. 

MR. STERN: I didn't try to understand it, 

"MR. GRUENBERGER: I will wae you a clear example 
of what it means. : 

THE COURT: : am not asking Sor an example. 
Where can I find it in the papers? 

MR.’ GRUENBERGER: In my moving papers on the 
amendment motion there is Exhibit C, There is a letter 
fron me dated September 24, 1975, to Mr. Stern. It lists 
26 of these so-called housekeeping changes seriatim 
specifically. 


We change the name of the spelling of a team. 
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We add @ numbering change {£n an introductory paragraph. 
We make the change to correspond to the class notice. 
We make a spelling change. We change the numter seventeen 
teams to eighteen teams because that happens to be the numbe 
of teams in the ieague. We add certain new board of 
Governors members. not as defer.dants but just to explain new 
people who heve some into the case as board members since 
the case began. That's reading Numbers 1 chic. 1. 
_ Eight was again to change the class designation to the 
facts. 

In 9 we made a tynceseuiicas spelling oe 
and wanted to change it. In 10 we wanted to show the 
truth that the form of the ani fom player contract nee 
changed since the institution of this lawsuit. We noted 
that in the new complaint. : 

No. 11 in that letter, we made a change to 
take account of the defendants‘ own claim that the perpetual 
reserve clause changed in this case after September 2, 1971, 
80 we put it in the complaint. 


. All of these things are spelled out specifically 


Nothine hurts them. It. helps them. - It makes the case 


easier to try for both sides. : 


THE COURT: I suppose you ave a right to be 


careful -- 
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MR. GRUENBERGER: Careful and honest. 
THE COURT: I will accept that. My own 


view is that none of these changes are ‘very essential to 


your case, at least not in the federal court, but there 


- is one item that I don't understand. 


MR. STERN: We sewuse in our opposing papers the 
motion should be denied except to the extent that it seeks 
to renumber paragraphs and cha.ige typographical errors. 

I don’t know Mr. Gruenberger is @oing us a favor by adding 
the name of an additional governor or changing statements 
about when tne uniform player eontenet came into eefact, and 


things like that. We simply do not want to concern ourselves 


with those. He is not precluded from offering his proof 


at trial. : 
THE COURT: I will look at the amendment with care 
and I will let you know ee My present feeling, as I 
haye indicated, is that the reserve clause compensation plan 
is in the case. If “" wants to amend it to allege it 
guacitieanys I don't think that adds any burden to you. 

As to these practices about nic aee oc infocustton 
aioe sachie = ny Gc 

MR. GRUENBERGER: It is one paragraph, your 


Honor. 
THE COURT: That doesn't make any -difference. 
j SOUTHERN DISTRICT Court REPORTERS, US. COURTHOUSE 
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He has Macweves thee: That is something that can't be 
any burden to you. I don't see why he has to have it in 
the complaint, but as to the definition that is something you 
agree upon,and he eertainiy hex a’right to add these new 
- defendants. i 
What is this item about the exchange of 
sebseawhian® Item 14 is player salary information 
exchange. i 
MR. GRUENBERGER: | That is fhe second new restraint 
we just covered, your Honor. 
: “THE COURT: What's that? 
MR. GRUENBERGER: The one where your Honor waid 
I have a right to go into it, and you questioned eee I 
needed to have an amendment about it. That's the one where 
the teams learn about the salaries of all the other players 
even though they are not on their teams aha exchange them 
for the purpose of stabilizing salaries. All I dia was add 
@ paragraph about that, Paragraph No. 28. 
THE COURT: 1 Saetntnty can understand Mr. Stern's. 
view aobut that at this late date about making changes’. 
MR. GRUENBERGER: ,We discovered it at a jate date. 
‘He asked questions about it, and so did we. There really 
} isn't any more work to be done. 


THE COURT: I will go over the amendments. The only 
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thing I guess I have any problem about is that coverall 


MD — 
item, the last item. i 

MR. STERN: Just so my jineuide for the record is 
clear, your Honor, the fact that Mr. Gruenberger is 
graciously consenting not to nee further discovery on 
an alleged restraint doesn't mean there is no more beiaaies ior 
the NBA to do in terms of preparing a defense against it, 
-no matter what the merits are to vas a. 

THE COURT: The reserve compensation plan is 
in the case, Mr. Stern, and you are going to have to defend 
agains that whether you realized it or not. 

-MR. STERN: I am talking adout the oihes one 
specifically, your Honor, this new alleged exchange of 
salary inforecticn, which is not in the complaint, and hie 
not keen referred to before, and Mr. Gruenberger is quite 
right, he learned ae it probably in June of 1975. 

I can't dispute that: 

MR. GRUENBERGER: Or July. But aif I learn 
something during discovery thse I am not @llowed to put in 
‘the case, what is the ve of having discovery? 

THE COURT: You may be allowed to put it in the 
case. You don't have to, just because you learned something, 


have to go and amend your complaint. | 


MR. GRUENBERGER: Mr. Stern is saying it shouldn't 
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be in the case at al That's what he is saying. | 

THE COURT: I have already told spin Wig as far 
as I am concerned that information is not any new restraint 
or anything like that; it is a means of keeping the 
restraints that you ought to be arguing, of keeping the 
restraints intact and, therefore, you have a right to prove 
it. I don’t see why you hae to put it in as an amendment, 
but that's up’ to you. 

| MR. STERN: On the order with pelpieen to the 
witnesses, the attorneys, you indicated it was eek, class 
travel and $100 per day for eon rere iG vhbdndetes: 

THE COURT: No. That's to ‘Mr. Gruenberyer or 
his representative, $100 a day. 

MR. STERN: Is that i Spternesta fee? 

MR. GRUENBERGER: Pik ecneneen: I ee ne, 
such as hotel. ; 

MR. STERN: I would like to address myself to that 
for a second. Mr. Gruenberger neticed the deposition of 
Elmer Rich, former NBA owner, Earl Foreman in Washington, 
D. C., a third party witness, Marvin Kratter. te thet a 
rule that he is seeking, that anyor. who takes a third 
party witness -- 

THE COURT: If you apply to me for the defendants’ 


expenses on that, you are entitled to it. It is my practice 
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OCTOBER 14, 1975 


Ra COMMISSIONER LAURENCE Fo O'HRIEN ANWOUNCED TODAY THE 
FOLLOWING: . 


“PREVIOUSLY 1 STATED AWD REITERATED THAT WILT CHAMNHERKLAIN MUST 
REPORT TO THE LOS ANGELES LAKERS AND IF THE LAKERS ELECTED TO 
UTILIZE HIS SERVICES 1 WOULD PERSONALLY INTERVENE IN ANY RESULTING 
CONTROVERSY IN OHDER TO DETERMINE “*KESPECTIVE RIGHTS OF THE PARTIES, 
THCLUDING THE RIGHTS» iF ANYs THE LANEKS KeTAlid IN CHANBEHLAIN'S 


i SERVICES. * : 

“HOWEVER. WEEKS HAVE ELAPSED AND CHAMBERLAIN HAS NOT FULFILLED . 
THIS REQUIREMENT. HIS ATTORNEY HAS WRITTEN LETTERS AND ISSUED 
INMUMEHABLE PRESS STATEMENTS, BUT IN NO WAY HAS THERE ‘BEEN A Soop 
FAITH EFFORT TO RESOLVE THIS CONTROVEKSY- 


ou our SEASON aA SCANT NINE DAYS AWAYs THESE TACTICS HAVE CnEnTED 
; INCREASINGLY UNTENABLE ‘SITUATION FOR THE LAKERS IN TERMS OF * 
pales ROSTER AND FOCh THE Nine ‘ 


1 “THEKEFCKES I Aes TODAY REMOVING WILT CHAMbeHLAIN'S NAME FROM TNE 
LOS ANGELES, LAKEKS® SUSPENDED LISTs THERABY HAAING HIM A * FREE 
AGENT: * CHAMBERI.AIN IS FREE TO SIGN WITH AWY TEAM IN THE NHA.* 


Bye 


ACCEFTED 
CCL1s 
1- PC 


er Nee RTE ORT RERRENET TO ere eee we 
: Eee 


co 3m fest: 


TOs el ae ee ean Age A Se Ok le UNE He ae 


hpag2 78 a 
information and my ruling stands. 

Let's go on to something else. 

UR. FURTY: The next item we have you will 
see in my affidavit, page to. 6. This relates to 
both tir. Wirts and ftir. Mulley. _ We asked them ques- 
tions =“ the petition the Hew York Nets and the 
Nuggets for admission into the NBA, We allege 
continuing conspiracy, They take the peuieion they 


couldn*t answer because it occurred after the fact. 


MR. CARDOZO: Mx. Furth slightly mis- 


characterized our position, your loner. Tne Denver- 
New York application occurred on September 25th, which 
was'two weeks after you had ruled all discovery had to 
end by February lst. 

First of all, as we read the ABA cross 
Claim and see how the Denver and New York situation -- 

THE court: I frankly don't see how you 
can take the position that they can't inquire into 
conversations with teams that they are now alleging, 
at least thers has been some representation at least ; 
on -- I suppose they haven't alleged it: the Players 
Association alleyes some kind of conspiracy, but that's 

_ another case. All right. 


YR. CARDO2Z0: Your Moner, not only do 


SOUTHLEN Dr. AICT COURT REPORTERS, U4 COURTIIOINE ‘ 
roiry "ARE, 20.4 VOORK. NY. = Syt-1020 : 
St ee, en Sreemndl etn: ad e, naers aaa er ater, weet TT Dat, ell 


ae eareree tere methine: RNA ta earn eALERTS tran. 
xs-“cs°"" 


on ene > 


“793 


we think it is in their cross claim, but if we 
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are going to go into discovery on Denver and New Yori, 
starting on September 25th, they are going to take 
every NBA owner on the issue and they we will start 
all the ABA discovery again. 

. TUE COURT: That's not before me, 

MR. CARDOZO: Excuse me, your Ilonor, then 
we would have to be eraniied, we would have to take 
discovery to defend against it if it is a relevait issue. 
If they are going 0 ask Hr. Mulley and Mr. Wirtz -- 

THE COURT: I don’t understand. tir. 
Cardozo, the point is there have heen “discussions, if 
there had been, between these people and the NBA, 

a oe don't know anything about it, and they are 
inquiring paren it in terms of getting information an 
their iene that you have been trving to do then in, 


and I dou’t understand, since you know what the dis- 


cussions are, why, therefore, you have to do anything 


else about it. I really don't unlersta:d that, — 
ut HR. CARDO2Z0: woe Honor, we have 

already finished taking depositions of Mr. Carlson, Mr. 
Bowe, and we are about to take the deposition of Mr. 
Schier and all the other ABA people on this issue. 


The ABA, your Nonor, shortly thereafter had 
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@11 the other teans apply to the mua, This is the 
horrible act of accepting == we would have te develop 
all those facts, your Honor, In this late hour of 
discovery we didn't think the issue of Deuver-New Yor}: 
should be going into elk dank, : 

THE Court; ZI wish it weren't i either, 
but it appears to me that the application that Denver- 
New Yor): nade in view of the complaint filed here, that 
you have a monopoly of trying to run them out of 
business, trying to destroy them, and destroy them as 
@ league, I think that's part of their cross claim 
against you, and <-- 

MR. CARDOZO: And when that cross claim 
is copied by the ABA Players Association, they added 
that theaction of Denver and New York @pplying to the 
WA was a conspiracy to drive then out of business. 

THF COURT: I don't see how x can make 


@ ruling with the representation made to me, aud there 
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has —_— no evidence, and I don't gee at Mr. Purth 


ee 
he 


was tO proceed to attempt to have proof of that at the 


trial -- . 


MR. CARDOZO; Your Ilonor, I don't see 
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THE Court: I can't see how 1 can do 
MR. CARDOZO: I don't see how r Can be 
precluded from conducting meaningful discovery On that 


issue either. 
THE COURT: The point I don't understand 
is what do you have to discover, 


MR. CARDOZO: What New York Says, Denver 


Says and other people might say. 


THE COURT: Denver and New York people 
have indicated - you, and you know what they have in- 
dicated to you and what nay have done to you and you 
have been talnxed to; they are talking about what you 
have done. I don't. understand what you have to dis- 
cover. What Mr. Purth is saying. is &pparently he is 
not privy to any of the conversations and he feels he 
is entitled to have it, 

MR. CARDOZO: If Denver and New York saw 
fit to make an apbiieation, your Honor, 

THE COURT: Well, all right, but rz don't ° 
see what that means, All of a sudden, because they 
are not privy to it, he says he wants to have the con- 
versaction, how all of a suddon that means you are : 


going to be burdened. 
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HR. CARDOZO: It‘s-just that many more 
depositions. 

THE COURT: You ‘know what conversations 
you had with these people on the matter, 

MR. CARDOZO: - Does that mean all the People 
who participated in the conversation, if any, would 
have to testify about them? 

TUE COURT: I don’t have any notia: as 
to what the conversation is going to reveal or what 
he can do or if there is going o be anybody coming 
to trial that is going to be relevant. But you 
are asking a lot of questions in termn of deposition 
that you probably know you wouldn't use or can't use 
in order to be prepared for trial. ‘On this issue 
I donu*t see how Mr. Purth can be barred from asking 

, questions, I don't see how that is going to burden 


you. 


MR. CARDOZO: I won't prolong it, your 


MR. FURTIH: Your Honor, the next item we 
have is on page 9 of my affidavit. Pages 7 ard 6 
simply established -- the actual question is on page 9, 
19. Peges 7 and 6 simply establish, your Honor, 


that Nr. Cook owns 100 per cent of California Sports, 
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Plaintiffs, : 70 Civ. 1526 
. (RLC) 
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NATIONAL BASKETBALL ASSOCIATION, et al., 
Defendants. o£ 
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ANSWERS TO CROSS-CLAIMANT AMERICAN 
BASKETBALL ASSOCIATION'S THIRD SET 
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Crene-defontant Boston Celtics Basketball Club, Inc. 


hereby makes the following answers to Cross-claimant mae 


‘ 


Basketball Association's Third Set of Interrogatories. In 


accordance with the May 19, 1975 ruling of this Court, and 
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_for the rease is set forth in this cross- defendait's December : 


8, 1975 responses and objections to the ABA's third set c* 
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‘interrogatories, the information — is for the - fod 


| 
| 
ti 
ae 


—a 
. 


January 1, 1870 to the present. : 


i These answers are being given before complete | 

covery and factual investigation in this case has been com- 
j 
pleted. This cross-defendant therefore reserves its tight te 


supplement its answers at a subsequent time. 


. 
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4 g . 
indemnity agreements are als 30 shown by. sich contracts. 
Therefore the information sought by subparts (a)-(c) can be 
ascertained from documents produced and the burden of + 
certaining the information is substantially the same for 
cross~claimants as for this cross-defendant. 


The follewing payments were made pict UnnE to the 


agreement(s) to indemnify entered into by this cross- 


‘Player Payment(s) Made Date(s) of Payment(s 


/ 
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Ctaad der: 


All dGecuments relating to the indemnities have 


been produced. 


INTERROGATORY NO. 12: ; a 


t 


| 

I 

i 
@efendant: Not applicable. : ‘" 


' identify for each year, eacli player on-your team 
who achieved so-called "free-agent" status. For purposes of | 
this interrogatory a "free-agent" is defined as a player who ' 
is no longer under contract because: (1) he finished pleying 
through the option period of his contract; (2) his contract i 
contained no option and he finished playing through the tern '@ 
of his contract; or sae the option in his contract was not 
exercised. : 


att 


ry 
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Answer to 12: 

See this cross-defendant 's supplemental answer to 
Interrogatory 24 of Plaintiffs’ First Set of Interrogatories : 
+ which identifies players who achieved "free~agent™ status by |. 


playing through the option period of the contract. 


et Ss ek hoe si 


The following players, from 1970 through 1975, 
‘achieved "free-agent" status because the contract contained 


no option and the player played through the term of his con- : 
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tract, or because the option in the contract was not exer- 


Don Chaney 


INTERROGATORY NO. 13: 
Ra hich dhl Sn Ed 


State whether you ever owned, in whole or in part, 
Or operated, (i) a professional hockey team or (ii) a facil-j 
ity in which professional basketball or hockey is or has been, 
Played, and if so: 


- (a) Identify the professional hockey team or 
facility involved; pee ; 


you had in such te~m or facility; 
5 (¢c) State when you had such an ownership or 
operating interest; and ; ; 


(a) Icentify the prefessional basketball or 
hockey teams that played in that facility. : 


Answer to 13: a, 


(b) Set forth the ownership interest, if any, 


See this cross-defenc nt's answer to Interrogatory 


41 of the ABA's second set of interrogatories. | 


” INTERROGAYORY NO. 14: 
SREERROGATORY NO. 14 


Identify (by caption title, court or other body 
before whom the matter was or is pending, index number, cita-! 
tion to all decisions officially or otherwise reported, and { 
mame and last known address of the attorneys who represented : 
you) all lawsuits, arbitrations, or other adversary proceed- 
ings in which: . ; 

(2) You were a party and any of the following were, 
adverse parties to you: the NBA, NBA member teams, the ABA, ! 
ABA member teams other than yourself, owners of former or | 
‘Present ABA teams, potential buyers of an ABA team, NBA : 
Players, ABA players, agents of Kk3A or ABA players, colleces ' 
or universities, the National Coilegiate Athletic Association, 
local television or radio stations, nationa) radio or televi-. 
sion networks, or owners or operators of facilities; ana ; 
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Plaintiffs, 2 70 Civ. 1526 (RLC) 

-~against- 


NATIONAL BASKETBALL ASSOCIATION, 


et al., foe 


Defendants. PRE msssny 
LNZUM Tied 405 
“TEmhr 
BASKETBALL ASSOCIATION, : LErrtnadte 
oence 


Cross-claimants, 
-against- 


NATIONAL BASKETBALL ASSOCIATION, 


Cross-defendants. 


wee ee ce eee ee eee ene ene on 


Upon the annexed affidavit of Michael A. Cardozo, 
sworn to ‘tie 3rd day of February, 1976, the Certificate 
dated February 3, 1976 of Michael A. Cardozo pursuant to 
Rule 65 of the Federal Rules of Civil Procedure, the 
complaint filed by named plaintiff Chester Walker in the 
United States District Court for the Eastern District of 
Pennsylvania in an action entitled Chester Walker v. aul 
National Basketball Association, et al. (Civil Action No. 
76-291), and all the prior proceedings in this action, 
including the authorization of plaintiff Chester Walker 
to commence this action on his behalf, the complaint and 
second amended and sucpionentel complaint filed herein by, 
among others, plaintiff Chester Walker, the order of this 
Court dated February 14, 1975 certifying this case as a a 


ORDER TO SHOW CAUSE 


class action under Rule 23(b) (1), F.R. Civ. P., and after 
hearing Proskauer Rose Goetz & Mendelsohn, attorneys 

for the moving defendants, and Weil, Gotshal & Manges, 
attorneys for plaintiffs herein, and sufficient cause 


appearing therefor, it is hereby 


ORDERED, that plaintiff Chester Walker show’ 
cause before this Court, on February 3 , 1976, at a PM. 
or as soon thereafter as counsel can be heard, in Room 1106, 
United States Courthouse, Foley Square, New York, New 
York, why this Court should not enter an order, pursuant 
to Rules 23(d) and 65 of the Federal Rules of Civil Pro- 
cedure, and the inherent powers of the federal courts, 
granting defendant National Basketball Association and 
its member teams a preliminary injunction enjoining end 
restraining plaintiff Chester Walker, his agents, attorneys 
and .i1 persons acting in concert with them, from pro- 
secuting in any manner the aforesaid action in the United 
States District Court for the Eastern District of 
Pennsylvania, and assessing the NBA defendants' costs in- 
curred in connection with this motion, including tenten-_ 
able attorneys’ fees, against Mr. Walker's Pennsylvania 


attorney. 


And it further appearing to this Court from the 


annexed affidavit of Michael A. Cardozo that immediate, 
substantial and irreparable injury to defendant National 
Basketball Association and its member teams may occur, 

and this Court's jurisdiction may be undermined, if plain- 
tiff Chester Walker, and his agents, attorneys and all, 


persons acting in concert with them, are permitted to 


continue to prosecute the aforesaid Pennsylvania action 
before a decision on this application for a preliminary 
injunction is made, and after hearing oral argument on 

the application for a temporary restraining order by 

the attorneys for the moving defendants, and the attorneys 
for the plaintiffs herein, and upon the moving defendants 
posting security as fixed by this Court in the sum of 

S$ +, , conditioned as required by law, it 

is further 


ORDERED, that pending the hearing and detecein- 
ation of the moving Gefendants’ motion for a preliminary 
injunction, plaintiff Chester Walker, and his cenke: 
attorneys and all persons acting in concert with them, 
are hereby temporarily restrained from taking any steps 
in connection with, or prosecuting, the action in the 
United. States District Court for the Eastern District 
of Pennsylvania, entitled Chester Walker v. National 
Basketball Association, et al. (Civil Action No. 76-291); 
and are hereby further temporarily restrained from filing or 
attempting to prosecute any other actions or lawsuits 
in any other court concerning the same matters and issues 
raised in the Robertson action or arising out of any or 


all of the same transactions, occurrences or events 


which are at issue in the Robertson action; and it is 


further 


ORDERED, that service of this order to show 
cause, together with copies of the papers upon which it 
is made, shall be deemed good and sufficient service if 
made in the following manner on the following persons, 
on or before y.30 f M. on February 4 , 1576: 


M93 


(a) On plaintiffs, by serving a copy of 
_the same by hand on their attorneys, 
Weil, Gotshal & Manges, 767 Fifth 


Avenue, New York, New York; 


On plaintiff Chester Walker, by 
serving him as follows: (i) on his 
attorneys in this action, by hand 
delivering a copy of the same on 
Weil, Gotshal & Manges, 767 Fifth 
Avenue, New York, New York; (ii) on 
his attorneys in the aforesaid 
Pennsylvania action by mailing a 
copy of the same to Richard G. Phillips, 
Esg., 1622 Locust Street, Philadelphia, 
Pennsylvania 19103; and (iii) on 
plaintiff Chester Walker personally, 
by mailing, by certified mail, return 
receipt requested, a copy of the same 
to him at 88 West Schiller Street, 

_ Chicago, Illinois, said plaintiff's 
last known address; 


On defendants Madison Square Garden 
Center, Inc. and Madison Square Garden 
Corporation, by serving a copy of the 
same by hand on their attorneys, Paul, 
Weiss, Rifkind, Wharton & Garrison, 


345 Park Avenue, New York,* New York; 


On cross-claimants American Basketball 
Association and its member teams, other 


egg ate ee meer ti cee et emp etree mene ee one 


than Long Island Sports Enterprises, Inc., 


gS age Gale 


by serving a copy of the same on 

their attorney, Michael H. Goldberg, 
Esq., of counsel to said cross-claimants, 
by hand-delivering a copy of the same 
to him at 1700 Broadway, New York, 


‘New York; and 

{e) On cross-claimant Long Island Sports 
Enterprises, Inc., by serving a copy 
of the same by hand on its attorneys, 
Spengler, Carlson, Gubar & Churchill, 
280 Park Avenue, New York, New York. 


pan, seremelien eamn on cr 


U.S.D.J. 


Issued at 4:3 ?M. on 


February 34, 1976 at 


New York, New York. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


.OSCAR ROBERTSON, et al., 


Plaintiffs, 70 Civ. 1526 (RLC) 


- against - 


NATIONAL BASKETBALL ASSOCIATION, AFFIDAVIT 


et al., 


Defendants. 
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AMERICAN BASKETBALL ASSOCIATION, 
et al., 


Cross-claimants, 
- against - 


NATIONAL BASKETBALL ASSOCIATION, 
et al., - i 


Cross-defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) 


MICHAEL A. CARDOZO, being duly sworn, deposes 


and says: 


“2. 2 am a member of Proskauer ‘Rose Goetz & 
Mendelsohn, attorneys in this action for the NBA defen- 
dants other than Madison Square Garden Corporation and 
Madison Square Garden Center, Inc. z make this affi- 
davit in support of the NBA defendants’ motion, pursuant 
to Rules 23 and 65 of the Federal Rules of Civil Procedure, 
to temporarily restrain and preliminarily enjoin Chester 
Walker,-one of the named plaintiffs in the Robertson - 
action, from prosecuting an action he filed on January 340, 


1976 in the United States District Court for the Eastern 


Go 


District of Pennsylvania. The NBA defendants further 
seek costs incurred with respect to bringing this motion, 
including reasonable attorneys' fees, against Mr. Suteoc's 
Pennsylvania attorney. 

2. As more fully described below, the Walker 
action seeks the identical relief.from some of the identical 
practices challenged in this class action, in which mr. 


Walker is one of the fourteen named plaintiffs. The Walker 


' ff action challenges as violations of the Sherman Act the 


NBA's college draft, the NBA's option clause, the NBA's 
tampering rules, and the NBA's compensation policy, insofar 
as said practices have affected Walker. As is well known 
to this Court, those same practices are challenged in this 
action. In fact, Mr. Walker gave written authorization 

for the Robertson class action to be commenced on his 


behalf. 


3. The commencement of the Walker action ‘almost 
six years after Mr. Walker authorized the’ commencement of, 
and became a named plaintiff in, the Robertson class action, 
is no more than a complete and utter assault on the juris- 
diction of this Court and the Court's class action certifi- 
cation. Srosecution of the Walker action should be 
enjoined, just as this Court’ (i) in January of 1976, 
temporarily enjoined class plaintiff Wilton N. Chamberlain 
from prosecuting in California an action which, just like 
the Walker action, sought the identical relief from some 
of the identical practices challenged in the Robertson 
class action, and {ii) in Pebeuaxcy of 1974, enjoined the 
‘|American Basketball Association ["ABA"] from prosecuting 
in California an action closely related to the instant 


a 


one. 


4. Not only is Mr. Walker, who is one of tl. 
fourteen nanca plaintiffs and whose deposition was tah 
in this action on August 26-27, 1975, aware of the issv 
involved in the Robertson action, but so is his Pennsy2~...... 
attorney, Richard G. Phillips, who, in his role as an ac ::i 
for numerous basketball players, had his Geposition take. in 
the Robertson case on November 10, 1975. Furthermore, un 
information and belief, Mr. Walker, or at least his 
Pennsylvania attorney Mr. Phillips, had actual knowledge 2: 
the NBA defendants’ motion for a preliminary injunction 
against prosecution of class plaintiff Wilton XN. 
Chamberlain's California action, and the Court's tentative 
views expressed at the argrment of that motion. Notwith- 
standing such knowledge, Walker's Pennsylvania attorney 
went ahead and commenced his duplicative action in the 
Eastern District of Pennsylvania. The temporary restraining 
order and preliminary injunction sought herein, together 
with the costs of this motion sought against attorney 
Phillips, should issue not only because of the unnecess:i- 
burdens and harassment worked upon this Court and the NBA 
defendants, bat aise as a deterrent to future duplicative 
lawsuits filed in utter disregard of the Rule 23(b) (1) class 


action certification in the Robertson action. 


5. Contemporaneous with the filing of his 1z:: 


in Pennsylvania, Mr. Walker sought a temporary restraining 
order against the practices of the NBA Gefendants challer:-3 
therein. That motion was denied on the same day, Janus: - 
1976, by the Honorable J. William Ditter, Jr. of the Uni’. : 
States District Court for the Eastern District of Penns;'- 


vania, who scheduled a hearing for Monday, February 9, 


“ 
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on Walker's application for a preliminary injunction. I have, 
been advised that a status conference in Walker's Pennsy}- 
vania action is scheduled for 4:30 P.M. on Wednesday, 

February 4, 1976. 


A COMPARISON OF THE WALKER 
AND ROBERTSON COMPLAINTS 


6. Comparison of the Walker complaint, a copy 
of which is annexed hereto as Exhibit A, with the second 


amended and supplemental complaint in this action (herein- 
after “Robertson complaint"), a copy of which is annexed 
hereto as Exhibit B, reveals that every substantive 
allegation in the Walker complaint finds its parallel in 


the Robertson complaint. 


7. Walker claims that the activities of the 
NBA defendants constitute a boycott and concerted refusal 
‘to deal in violation of Section 1 of the Sherman Act. 
(Walker tomplaint, Count I) Walker also tomplains that the 
activities of the NBA defendants are violations of the 
monopolization provisions of Section 2 of the Sherman Act. 
(Walker complaint, Count II) Such alleged violations 
of the Sherman Act are identical to alleged violations in 
the Robertson action. (Robertson pbiatatals Counts One 


and Two). 


8. Alleged in the Walker action:as specific 
violations of the Sherman Act are the following NBA 
practices which, as this Court is well aware, are also 


challenged in the Robertson action:. 


(a) the NBA's college draft (Walker 


complaint, $24(a), Robertson complaint, 


GG21-22, 36); 


(b) the NBA's option clause (Walker 
complaint, 924(b), Robertson complaint, 
@%25-27, 36, 45-46); 


({c) the NBA's compensation policy 
(Walker complaint, %24(c), Robertson 
‘complaint, 9943-44); and 


(a) the NBA's tampering rules (Walker 
complaint, 415, Robertson complaint, 
@927, 36). nd 


« 9%. In the face of such obvious duplication of 
Claims for relief in the Walker and the Robertson actions, 


it is difficult to conceive why Mr. Walker and his 


Pennsylvania attorney have filea the Pennsylvania action, 


particularly when Mr. Walker's Pennsylvania attorney not 
only knew about the Robertson action but also about the 
proceedings in this Court with respect to the Chamberlai: 
action. Such an undisguised assault upon the jurisdiction 
of this Court cannot be countenanced. Net only should the 
Walker action be enjoined, but also the NBA defendants’ 
costs in bringing this athena, including reasonable 
attorneys’ fees, should be essessed against Mr. Walker's 


Pennsylvania attorney, Mr. Phillips. 


THE ROBERTSON ACTION 


10. This class action was commenced on April 1", 


1970. One month before its filing, on March 14, 


hahha. inal 


ee 


1970*, named plaintiff Walker signed a document in whi. 

he authorized the National Basketball Players Associat’ 

*to initiate one or more class actions on my behalf ac- 

the National Basketball Association . . . in order to }ri:- 
about an end to any agreement among the clubs or other 
entities to eliminate competition among them in the acqv:-i- 
tion of talent... . In addition, you are hereby auth: =: --- 


+ + + to assert a claim for damages on my behalf." A co:= 


.|lof the authorization Mr. Walker signed is annexed heret> 


as, Exhibit C. 


11. Despite this authorization, and the eubsequent | 


commencement of this class action, plaintiff Walker has 
seen fit to attenpt to undermine the jurisdiction of this 


Court and to commence a separate and duplicative action. 


42. As noted above, the second amended and 
supplemental complaint in this action contains specific 
reference to the practices of the NBA challenged in the 
Walker complaint -- the option clause in the NBA Uniform 
Player Contract, the NBA college draf’, the NBA tampering 
rules, by which‘an NBA player is prohibited from negotiating 
with another NBA team during the term of his contract, and 
the NBA compensation policy, .whereby an NBA team is obli- 
gated to compensate another FA team in the event that a 
team signs a player of a former team whose option with i: 


former team has expired. 


Although Walker's authorization is dated March 14, }' , 
Mr. Walker testified at his deposition in the Robert 
action on August 27, 1975, that the authorization wr... 
signed on March 14, 1970 (transcript a* 340-341). 
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13. On February 14, 1975, this Court, over 1' 
vigorous opposition of the NDA defendants, granted the 
motion of plaintiffs, including plaintiff Walker, for c} 
action certification (389 F. Supp. 867 (S.D.N.Y. 1975)). 
Certifying . e case as a class action under Rule 23(b) (1!, 
the Court found that “separate actions could establish 
incompatible standards of conduct for the NBA." (389 F. 
Supp. at 901). “[I]f this action were allowed to contin::> 
only for the benefit of the named plaintiffs", this 
Court wrote, “it is conceivable that other m» .becs of the 
proposed class would file similar complaints in’ other 
courts. The court might grant injunctive relief, another 
court might refuse, and a third may give relief which differs 
in material respects from the first." (389 F. Supp. at Selb. | 
(Footnote omitted) There can hardly be a dispute that 
these observations apply to similar complaints, filed in 
different courts by one of the named plaintiffs, which is 
exactly what plaintiff Walker has done. 

THE RELIEF REQUESTED 
SHOULD BE GRANTED 

14. This Court is intimately familiar with the 
mammoth pre-trial discovery proceedings that have occurre¢ 
in this case, including a two-dzy deposition of plainti‘ 
Walker and a one-day deposition of Mr. Phillips, his 
Pennsylvania attorney. The Court is also aware that (i) 
in January, 1976, on the application of the NBA defendea-*:, 
it temporarily restrained class plaintiff Wilton N. Char*.!%:- 
from prosecuting in California a lawsuit duplicative of :'. 


1 Robertson action, and (ii) in February, 1974, also on t! 


& 


a ate, 
Megs 


a 


8 
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application of the NBA defendants, it enjoined the ABA frvi 
prosecuting in California a lawsuit closely related to tis 
case. The Court is also aware that it has directed the 


Robertson case to go to trial on or about June 1, 1976. 


‘15. Under the circumstances, Mr. Walker's 
Pennsylvania action ie sbactuvely inconsistent with the 
simultaneous maintenance of this action in which Mr. Walker 
isa suai plaintiff and which was instituted with Mr. 


Walker's specific authorization. 


16. The sound administration of justice would 
be undermined if the NBA defendants, + ‘le preparing the 


Robertson case for trial, had to defend against Mr. Walker's 


Pennsylvania action. Defending against Walker's Pennsylvania 


action would require the NBA defendants 1) to resist Mr. 
Walker's preliminary injunction motion now scheduled for 
hearing in Philadelphia on February 9, and (ii) to subject 
themselves to pre-trial discovery on the <a issues 
extensively a scovered about in Robertson. For the Walker 
action to be allowed to proceed, when decisions or relief 
in that action might conflict with the decisions or relief 
this Court might render or grant ‘on the same issues, would 
be ludicrous, particularly since the possibility of incen- 
sistent relief and de~‘sions was one of the factors on which 
this Court relied in certifying this case as a 23(b) (1) 


class action. 


° 


17. The assault :on the jurisdiction of this Ceurt 


is clear; the prejudice the NBA defendants would suffer if 
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the Walker action were permitted to go forward is equall:. 
clear. Moreover, when viewed in light of the fact thet 
Mr. Walker's Pennsylvania attorney had knowledge not only 
of the pendency of the Robertson action but also, on in- 
formation and belief, of this Court‘’s hearing on the NBA 
defendants' motion to enjoin the Chamberlain ‘action and the 
Court's tentative views expressed at that preliminary 
injunction hearing, the harassment and additional burdens 
caused by the filing of the Walker action warrant this 
Court's assessing the NBA defendants' costs against - 
attorney Phillips. Such an award of costs. would act 

as a deterrent against future attempts to circumvent the 
jurisdiction of this Court by filing duplicative actions 


in other federal district courts from coast to coast. 


CONCLUSION 


18. fhe reason why this application is being 


brought on by an order to show cause, rather than by 
motion, is that time is of the essence because of (i) the 
January 30, 1976 filing of the Walker action; (411i) the 
February 4, 1976 scheduled conference in that action; (iii) 
the Pebiuary 9, 1976 scheduled hearing in that action on 
Walker's motion for a peel intnacy injunction, a hearing ‘for 
which the NBA defendants must promptly oreoare ae 

if the relief requested herein is not granted; and (iv) 

the fact that the NBA is by this affidavit applying for 


a temporary restraining order. 


19. Wo prior application for tne relief sought 


herein has been made. 


Deiat 
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WIEREFORE, it is ciibs acelin 8 submitted that 
order to show cause should be signed, ‘a temporary rest... %:- 
ing order should be issued, and, upon the return day of iio 
motion, (i) a preliminary injunction should be issucd 
enjoining named plaintiff Chester Walker from prosecuting 
his Pennsylvania action, ‘and (44) costs, including reascon- 
able attorneys’ fees, Bis assessed against Mr. Walker's 


Pennsylvania attorney, Mr. Phillips. 


[ocd ‘A. Coke. 


Michael A. Cardozo 


Sworn to before me this 


3rd day of February, 1976. 


Beis CC hoe 
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Exhibit A 


IN THE UNITED STATES DISTRICT CCURT 
‘FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


. CHESTER WALKER... -CIVIL ACTION NO. 


:. Plaintiff 


a ne 


tre te awe : 
@te * 


" RATIONAL BASKETBALL ASSOCIATION 
"and : a 


. LAWRENCE O'BRIEN, Individually, - 
_- "and as COMMISSIONER OF THE 
- | NATIONAL BASKETBALL ASSOCIATION 


Seen and ' 
CHICAGO BULLS, PHILADELPHIA \76crs 
_KANSAS CITY-OMAIA KINGS, CLEVELAND 
_ CAVALIERS, DETROIT PISTONS, ~ 
* GOLDEN STATE WARRIORS, HOUSTON 
_- ‘ROCKETS, LOS ANGELES LAKERS 
-". MILWAUKEE BUCKS, NEW YORK 
”» KNICKERBOCKERS , - PHOENIX SUNS, 
/: ot. 5. PORTLAND TRAIL BLAZERS, SEATTLE 
“7°. L) SUPERSONICS, NEW ORLEANS JAZZ, 
‘-" BOSTON CELTICS, ATLANTA HAWKS, : 
BUFFALO BRAVES and CAPITAL ae : 
» BULLETS ' es a JURY TRIAL DEMANDED 


[Se en en ee, ee ee SE eee | 


.é 


nt COME LAIN 


COUNT 1 


" Jurisdiction ee ee ne 


ee 1. This claim arises under the. Sherman Anti-Trust Act - 
-" and the Clayton Anti-Trust Act. Jurisdiction is conferred upon 


this Court by 28 U.S.C. § 1337. 


“s" * The Partics 


as os. Plaintiff is a professional basketball player — 


widely regarded as a skilled and outstanding offensive and 
i 


dcfensive forward. In 1962 63, he played with the Syracuse 


‘ . 
Nstionals who "then became the defendant Philadelphia TGers, — 


[> "interstate trade and commerce. oe 


with whom he played from 1963 through the 1968-1969 scason. 
From 1969 through 1974-75 he played with the defendant 
Chicago Bulls. During that timc, plaintiff was selected 
for the All-Star team on seven eitteress occasions. 

3. . Defendant clubs comprise the Nations? seaketbelt 
“Association, (hereinafter “NBA"), membership Association 
composed of 18 clubs located in 17 erates. These clubs are 
engaged in the business of staging games, transporting players 
| and equipment, purchasing basketball equipment, contracting 


~ . with television and radio stations, purchasing and selling 


cb yefreshment and novelties through concessions at basketball 


arenas, and other business activities. Defendant O'3rien is 


2 the Commissioner o mae 8 Se ee 


“4A. Defendants transact business pes conduct ‘business 


+) petivities and are otherwise found within the Eastern District — 
— ; i. et te hae 


“* of Pennsylvania... oy, oi oy 


*- Defendants' Involvement In Interstate Commerce 


ae 5. Defendants are now engaged in interstate commerce - 


and trade, and their activities = a a substantial impact on 


“e 


: 6. Defendants engage in interstate trade and: commerce, 


among other ways, in that: 


(a) “the basketball games Staged by the club 
defendants | are broadcast on national radio 


and eiteviiton and on local radio ont 


television stations affiliated with national 


- networks. In 1975, defendants collectively 


derived from all such broadcasts more than 


- = -———en Million Dollars ($10,000,000.00); 


- . 


biwe hedhsidan ss Ss 


ne 


« 
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The staging of basketball games by the club 
defendants requires substantial travel and 
communication in interstate commerce and 
substantial movement of cquipment in 
interstate commerce. The amounts expended 
by defendants on such travel, communication, 
_and movement exceed Two Million Dollars | 
“ ($2,000,000.00) a year; 
>The staging of basketball gaucs by the club 
- defendants requires substantial purchases of 
- equipment and supplies in interstate commerce; 
In the stheine 04 basketball games, the club 
defendants sell tickets across state lines, 
‘employ agents across state bines, and adver- 
* tise across state tines. In 1975, defendants 
"collectively derived from box office receipts i 
of basketball games sums in excess of Thirty _ 
Million Dollars ($30,000, 000. 00); i ate 
In the staging of basketball games, subs tan- 
‘tial sums are expended in interstate purchases 
from concession sales in basketball arenas; 
_ In the ceeascamints of stantin basketball ‘sani, 
i defendants comp ,0y facilities’ of interstate 
- communication and travel to nepotiate, and 
contract with, television and radio networks 
and stations, éonccucionaives, beskechel! 
players, couches, officials, agents, and one 


‘ 


another. 
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_ Structure And Effect Of National Basketball Association 


‘7. Defendant clubs comprise the structure commonly called 
‘The National Basketball Association. This structure exists and 


‘is perpetuated by virtue of various written and tacit agreements 


. 
¢ ' 
. 


, among defendants. . Pa bees ee ote? 
atta 8. "Defendant O'Brien, as Commissioncr P the National 
- Basketball Association js the central figure in the structure 


ree of that organization. The Commissioner has sweeping powers - 


duties, including among others: ae 


-@) the power to make binding decision on 


io _Gisputes | between clubs; Cats 
the .power to impose fines and discipline en 
upon the clubs and players; ian thee 

the power to disapprove say contract which : 

“g club.enters into with a player and thereby 


“blacklist or boycott any player. 


7 person, ¢lub, organization or other entity may 
enter ‘the National Basketball Association without recognizing 


Zou 


the Commissioner and submitting to his ‘jurisdiction. Bore Sa ot ath 


t 


eo an 10. Each year at the conclusion of the college basket” 
:ball season, the clubs in the NBA conduct their annual rath 
i “In accordance with NBA rules each club makes selections on a 
“™ gatating basis, choosing in an inverse order to the club's 
x “standing in the league with respect to their vin-loss records. 
- a ~ 21. ‘Once a playcr is chosen by a club only that club 
may negotiete and contract with that playcr and that player 
is deprived of and denied the right to negotiate and contract 


with any other club in the NBA. 4 ane 
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. le. The National Basketball Association cmploys a 
Uniform Player Contract which all clubs and players are required 
to conform to in their contractual relationships with one another. 


35. Anyone who wishes to play professional baskctball 


a the National Basketball Association must conform to defendants' 
. eeeies including the “reserve clause" or be foreclosed from aS 
‘participating asa player in the National Basketball Asbecdation. 
14. Paragraph 22 of the Uni fers Player Contract sctting 


' forth the “reserve Clause," provides, inter alia: ete le 
“On or before August 1 next following 
the last playing season covered by 

-this contract and renewals and ex- 
tensions thereof, the Club may tender 
-:' to the Player-a contract for the next 
- succeeding season by mailing the’ 
_Same to the Player at his address 
_: Shown below, or if none is shown, 
then at his address last known to 
~ the Club. If the Player fails, 
neglects or omits to sipn and return 
. Such contract to the Club so that the 
+ Club receives it on or before September 
“. Ist next succeeding, then this contract 
" shall be deemed renewed and extended 
. for the period of one ycar, upon the 
* Same terms and conditions in all to 
... Yespects as are provided hercin, 
“. except that the compensation payable 
to the Player shall be the sum pro- 
*, vided in the contract tendered to the 

‘+ Player pursuant to the provisions 

: 4, hercof, which compensation shall in 

» no event be less than the compensation 

*- payable to the Player for the last 
playing scason covered by this contract 
and renewals and extensions thereof." 
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1S.. According to NBA rules and regulations, no member 


pe 


ere 


team may negotiate with or contract with a player who has not 


+. been declared a "free agent" and who is no longer -subject to 


‘- paragraph 22 of the Uniform Player Contract. 
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‘and conspiracy in restraint of tradc. 
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16. According to NBA rules and regulations, a member 
team of the NBA which contracts with a player who has been declz1, 


a “{ree agent" and who is no longer subject to paragraph 22 of the 


_ Uniform Player Contract, must compensate the player's former tean 


‘ with a player or players or a draft choice or choices. 


as oe 17. Plaintiff Walker's contract with the defendant 


* Chicago Bulls expired after the 1974- bd playing season. 


18. Following negotiations with the defendant, Chicago 


"Bulls, plaintiff Walker declined to sign a new “ontract. 


- 


ie “19, Defendant — Bulls then invoked — 22 


aly 


ao -the Uniform Player Contract. 


20. Plaintiff Walker has refused to play for the 


ee defendant Chicago Bulls during the 1975S- 1976 playing scason. 


Ua)... Plaintif ££ Walker has requested the defendant 


2) entengo Bulls to° declare him a “free agent" thereby entitling 
wee to negotiate and contract with any professional basketball | 


‘team ef his choosing but defendant Chicago Bulls has refused 


i plaintiff's request. ee a 2 a aed e eae 
APS 22. ’ plaintiff has contacted many of the defendant 
“member teams of the NBA ho were interested in immediately con-— 
~ tracting for his services but “who refused to-do so because of 
paragraph 22 of the Uniform Player Contract and- the rules and 

“ Feguiations of the saa ree such actions. 


VIOLATIONS CHARGED 


. ~* 


os -23. Defendants have engaged in an unlawful combination 


as! 


oc 24. Defendants, acting in, concert for the purpose of 


: furthcring the aforesaid combinations and conspiracies in vio- 


eA be 2 


Gio 


lation of Section 1 of the Sherman Act, agreed to do and did, 


anonp other things, the following: 


(a) insured that a yliyer selocted in the 

"draft" is only able to deal with the nenber 
team which drafted him by agrecing that 

. every other member tcam will refuse to | 

"deal with a player drafted by another — 
wember team; ‘ 
refused to deal with any player whose rights 

had not been acquired from another team by. 

nee trade or by waiver unless thet player had becn > 


“ declared a "free agent" and no longer subject 
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to paragraph 22 of the Uniform Player Contract; 
: made it impossible for a wiaver of all-leaguc . 
"- Stature, suchas plaintiff, to contract with» 
* any other tean, even after being declared a 
- €rec agent, by mandating that ‘such team would 
have to compensate the player' s | tone tne 
"by a player or players or draft choices. of 


Hae equivalent value. oi ey at 


-e - fa 


“have engaged in a boycott to prevent plaintiff 
: Walker from playing basketball in the -1975- 
1976 season, or ever, for any ‘member team of 


-.the NBA other than the Chicago bulls. ee 


ay The effects of the violations alleged hercin have 
» been that a substantial amount of interstate commerce has been 
affected and competition has been foreclosed, restrained and 


. 


lessened. 
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nae 26. As a dircct and proximate result of defendants‘ 
unlawful activites amounting to a concerted refusal to deal, 
plaintiff has been precluded from pursuing his profcssional 
basketball carcer. 


27. As a direct and proximate result of defcndants' 


ta mnlavied conduct, plaintiff has sustained substantial damages. 


28, ‘Ine unlawful conduct of defendants is continuing 


oc. and unless restrained by Order of this Court will causc irreparable 


\ injury and continuing damage and loss to plaintiff. ‘ oa 


- COUNT IT 


29. Paragraphs 1 through 24 are incorporsted herein by 


doreference. . * go ee A a) ee 


SA ek Wo ‘fhe violations hereinabove, alloged constitute an 


atteupt to monopolize, a monopolization and an abuse of monopoly 


x Power “of professional basketball in uaclettes of Segsten. ‘3 of the 


. * 


me, 


“Paragraphs 25 through 28 arc , incorporated herein na 


by reference. 


et inside ates 


a WHEREFORE, plaintiff sresndas. te a 


that defendants be enjoined ereliniesttiy 
. and permanently thereafter from continuing 
its illegal conduct as alleged above; and 
judgment against defendants, jointly and 
severally, and in favor of plaintiff in 
threefold the damages determined to havc 
been sustained by him toeether with costs 


of suit including a scnsenaute attorneys’ 


-fec; and 


0 eli Sate lela sah. Cth Se 
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“(¢) such other and further relicf as may 


appear necessary and appropriate. 
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National Baskethall Players Association 


a 


This is to authorize. you to retain Lawrénce 


‘Fleisher to initiate one Or more class actions on : ‘ny 


behal£ against the National Basketball AssocYation, and 
any diay entities that you deem necessary or desirable, 

in order to bring about an end to any agreenent among 

the clubs or other entities to eliminate competition 


among them in the acquisition of talent, including the preven- 


tion of the peypesed merger between’ the NBA and che ous 


in addition, you are hereby ,authorized tc instruct 


Mr. Fleisher to assert a clade for dduapes on my behalf. 


raced: _shelke ms 7 Atal ay ol, 
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UNITED STATLS DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, WILLIAM BRADLEY, JOSEPH 
CALDWELL, MELVIN COUNTS, JOHN HAVILCEK, 
DONALD KOJES, JON McGLOCKLIN, hicCoy 
MCLEMORE, THOLAS MESCHERY, JEFFREY. 
MULLINS, WESTLEY UNSELD, RICHARD VAN 
ARSDALL & CHESTER WALKER, individually 
and as representatives of all present 
and future active players in the NBA, 


Plaintiffs, 


NBA, a joint venture, MADISON SQUARE GARDEN 
CENTER, INC., MADISON SQUARE GARDEN CORP., 
all NBA teams and owners, PRO BASKETBALL, 
INC., and os BASKETBALL ASSOCIATIGN, 


Defendants. 
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February 3, 


HON. ROBERT L. CARTER, 
District Judge 
APPEARANCE S: 


WEIL, GOTSNAL & MANGES, ESQS. 
Attorneys for plaintiffs WBA Players, 
BY: JAMES QUINN, ESQ., 
Of Counsel 


BERGER, PHILLIPS, SPRAGUE & COHEN, ESQS. 
Attorneys for plaintiff Chester Walker, 
BY: RICHARD PHILLIPS, ESQ., and 
BRUCL COHEN, ESQ., : 
. OF Counsel 
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2 APPEARANCES (Continued): i 
3 PROSKAUER, ROSE, GOETZ & NENDELSOHN, ESOS. i 
Attorneys for defendant NBA, f 

4 BY: . MICHAEL-CARDOZO, ESQ., and i 
t 


JEFFREY A. MISKIN, ESQ., 


5 Of Counsel : 
‘ H 
6 PAUL, WEISS, RIFKIND, WHARTON & GARRISON, ESQS. — 
Attorneys for defendants Madison Square $ 
7 Garden Center, Inc. and Madison Square | 
Garden Corp., i 
8 BY: SIDNEY H. STEIN, ESQ., 
5. Of Counsel ¥ 
10 : 
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MR. FHILLIPS: Good afternoon, your Honor. 

a Richard Phillips and with me Mr. Bruce Conen. 
THE COURT: All right, Mr. Cardozo. 
{ 
MR. CARDOZO: Good afternoon, your Honor. I am : 

ae e afraid this is becoming a weekly occurrence. 


THE COURT: There seems to be light at the end 


of the tunnel from what I read in the newspapers. 


MR. CARDOZO: Perhaps as to part of it, your 


Honor. We have advised both Mr. Carlson and Michael Gold- 


berg of tne ABA of the hearing this afternoon and they 


indicated doubt as to whether or not they would be here. i 


Your Honor, I frankly don't understand why any 


of us have to be here today. tr. Walker is a named 


<a 
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plaintiff in this case. le is not like Mr. Chamberlain was, 
who was just a member of the class. Mr. Walker autiorized 
the commencement of this action in 1970 in writing. That 
action complains of tne draft, the option clause, the NBA's 
tampering rules, the NBA's compensation policy. 

That complaint on behalf of Mr. Walker and others 
Says that this should be a class action because otherwise 
there might be inconsistent relief granted. 

Your Honor, we took Mr. Walker's deposition in 
August for two days. In November we tock Mr. Phillips’ 
deposition because Mr. Phillips represents a number of 
basketball plavers including Mr. Walker in contract negotia- 
tions, and,- your honor, I would state on information and belief 
that Mr. Phillips learned of the Chamberlain hearing .that 
we held in this courtroom ten days ago and was advised of 
the views, tentative views, that you aad expressed at that 
nearing as to the merits or demerits of conflicting actions. 

On Friday afternoon at 1:00 I wnt a frantic phone 
call from an attorney in Philadelphia wno has from time to 
time represented the WBA in Philadelpiiia and ne said I 
don't know what's going on, dut I just got a call from 
Mr. Phillips and he is applying Sec a temporary restraining 
order in the Walker action that he just began before Judge 
Gitter. What can you tell me? 
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I didn't know what the Walker complaint was going 

to say. “Neither did he because ne didn't have it. I brought 
nim up to date the best I covld. A hearing was held before 
Judge Gitter, I understand, on Friday afternoon and iir. 
Walker's application for a® temporary restraining order was 
denied. 

Judge Gitter scheduled a pre-trial conference 
tor tomorrow afternoon and set next Monday, February 9th, 
for a searing on a preliminary ‘junction that had been 
requested by Mr. Walker. 


Now, Mr. Walker's Philadelpiia complaint, which 


: v 
is Exhibit A.to my affidavit, in paragraph 24, your honor, 


I think is the key paragrapi. it appears on page 7. Sub- 
paragraph A says the NBA wrongfully as a draft. Paragraph 
B talks about the option clause, paragraph 22. ' Paragraph 
C complains about compensation and paragrapn D bomokarns 
about the tampering. 

; Your Honor, I don't want to take any more of your 
time, but I would like to add that I think this has got to 
stop and I think that this outrageous conduct of bringing 
an action like this »y a named plaintiff who eneie all about 
this case and whose attorney knew all about this case and 
exactly wnat was going on justifies tne imposition of 


sanctions in 1% form of costs against tne attorney wits 
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brougiut tne motion. waenk sou: 

THE (COURT: Who is nere for Hr. Greenfield? 

HR. QUINN: Your Honor, I am Mr. Quinn. I am 
here representing tne plaintiffs in tie Robertson action. 

THE COURT: Before I near from Mr. Phillips, do 
you nave anytining to say? 

MR. QUINN: No, your lionor. I would just as soon 
near from iir. Phillips myself. 

TUE COURT: Do you take any position in tis? 


HR. QUINN: Well, our position is, our feeling 


_is that tne subject matter of the action filed in the 


Ppiladelpnia suit is covered by the Robertson complaint. 
THE COURT: All right, Mr. Philiios. 


MR. PHILLIPS: If your Honor please, wiile it is 


admitted that Chester Walker is a named plaintiff in a class | 


action pending before this Court, it is admitted that Mr. 
Walker's deposition was taken sometime during this past 
sunmer and while it is admitted that my deposition was 
taken in November of 1975, I must State categorically, sir, 
that I nave never seen a copy of tue complaint and I still 
haven't had the opportunity to rea. a copy of the complaint. 
It was just handed to me today as an exhibit nere, a copy 
of the eemahaies faye. before this Court. 

Luk Cone is. Paillips, tnat is not valid. 
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You were aware tiie action was pending. If you were inter- 
ested you could nave seen a copy of it and I would suggest 
that in terms of advising your client you probably had an 

obligation to see a copy of it, so I am sorry, I am not 

at all impressed with that beginning. 

MR. PiiILLIPS: If your lionor please, I requested 
a copy from the counsel representing Chester Walker and the 
other named plaintiffs in the class action suit before this 
Court and was advised one would be sent down to me. It 
was never sent down. 

We were fagec with what I felt was a matter of 
tremendous urgency that scparates Chester Walker from all 
the other persons in this class. What separates Chester 
Walker from the otiuer perscns in this class, sir, is that 
Chester Walker is not playing wasketball today. He nas 
been offered $164,0U0 to play tiis year for the Cnicago 
Bulls under tiie option clause, or wnat I would term tne 


reserve clause, but What I understand tie NBA says is an 


option clause plus compensation. 


At the beginning of the year Chester Walker de- 
Clined their offer of $156,UuU and Cinicago thereafter sent 
out telexes to the entire league directing that none of tie 
other general managers or owners in basketball, or in the 


iiational Basketball Association deal with Chester Walker, 
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for to de so would be a violation of tneir tampering regu- 
lations. 

Thereafter Mr. Walker came to me, and asked me 
what if anything could be done for him. He had taken this 


matter witn counsel in the class action and ‘nothing was 


done as far as moving to get a preliminary injunction against 


the operation of what I would cail the group boycott, the 
operation of tiie reserve shales or the option clause as 
it affects Chet Walker. : 

“2 Today there are at least three teams in the 
National Basketball Association who would love to employ 
Sunt Walker since Chet Walker is reputed to be one of the 
better play-rs and a person who has been an all-star. During 
his career spanning some 12 years he has been an all-star 
seven times. 

The Los Angeles Lakers, the New York Knicks, 
the Detroit Pistons would all like to nave Chet Walker if 
we were free. However, nothing has been done to represent 
Mr. Walker in this regard in order to try to attempt to 
sccure for him the freedom which I maintain he is entitled 
te. Nothing was ever done -- 

_ TNE COURT: That's not truc. One of the issues 
in the case is precisely tiat, but the fact is the matter 
hasn't come to trial. The matter hae been set for trial 
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and one of tie issues that the plavers are asserting here 
is the illegality of just such action as that and if the 
matter did come to trial I am sure that that would be one 
of the issues that would be pressed, so tite only thing you 
can sas is that the issue is before the Court in this form, 
but it hasn't come to trial. 

MR. PHILLIPS: But, sir, that issue that's be- 


fore the Court, and tnis is where I say Chester Walker has 


a separate and distinct claim. That issue that is before 


this Court would entitle Chester Walker to damages. If at 
the time of trial it is determined that that option clause 
or reserve clause is’ violative of the antitrust laws, 
Chester Walker then would become entitled to damages. 

However, it is our claim that he is entitled to 
freedom today and this is something that's never been brought 
before this Court and this is something that I maintain 
should nave been brought in the past for Chester Walker 
and something I felt incumbent upon me to bring to the 
Court's attention because I feel irreparable damage is 
being done Chester Walker. Every day he fails to play 
basketball his career is escaping him, sir. 

THE COURT: The only thing I can suggest to you 
is if you felt that way, your cause of action was to seek 


to intervene in this case, not bring a new action some 


. 
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place else. 

MR. THILLIPS: I started to bring an action -- I 
brought an action which sought preliminary relief. We are 
up against a February lst deadline as far as a trade in the 
NEA, up against a May lst deadline as far as Chet Walker 
being able to play for a team and be eligible for the play- 
offs. 

Practically speaking, sir, if Chet Walker does 
not get to play during the month of February 1976 tnere is 
no team that would want to contract with him in March for 
the balance of the season since Mr. Walker would not be 
eligible for the play-offs and Walker's value at this stage 
in his career is certainly in its twilight period at the 
age of 36 at this time, it is to a team who is looking for 
an experienced player to help them down the stretch. so to 
speak, and through the play-offs and that's the only reason 
the team would contract with Walker. 


So what I am really urging the Court is this: 


Tnat if someone -- if you, sir, were in a ~ sition wnere 


all tne other judges of this district were bringing an 
action, you were involved in a class action but you were 

the cnly one wilo separate and aside from all the rest could 
not sit for some certain reason, sir, I am certain vou would 


deem it to ne irreparable damage being done to you every 
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day t.iat you could not sit as a judge, and that's what I 


am Saying regarding Chet Walker. le ought to have the right 


to pursue this in the Courts. 


(Continued on page 11.) 
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Waen I discussed tiiis with wew York counsel, 
this possibility of intervening, I was advised that your 
Honor aad ruled that no action for preliminary relicf 
would be neard by this Court, that it was determined tnat 
tie wareae Was coming to trial on June lst and tnat prior 
tiiereto tnere would be no action for preliminary relief 
entertained by tnis Court. I discussed this with counsel 
for the wLA, Mr. Fleisner. Mr. Fleisher is tne head of 
the Players Association. Mr. Pleisier advised the players 


On several occasions your Honor would not entertain any 


application for preliminary relief in tnis case. 


I don't know how that cane up, in what context, - 
waetner it was in the context of Walker asking Mr. 
Fleisher whether or not the attorneys for the Players Asso- 
cation would in fact bring an action for a preliminary 
injunction nere anu biat is tiie reason as far as Walker 
is concerned I told Larry Fleisher I taougiut we needed 
preliminary relief for Chet Walker and I tuought Chet 
Walker ougit to have tiie rigiut to play and earn a living 
during tnis present season, anc tuat he is at the end of 
his career and oaly by playing now can he extend his career 
another “year or two and if he does not play this year for 
all practical purposes it is tic end of his career, notwiti- 


Standing tnat it really terminates ais career if he sits 
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out tunis whole year. . We ought not be in tne position where 
the oniy person wno is really suffering under this option 
clause in that he cannot clain while teams wish to employ 
him at tnis tine, ne cannot play because of the operation 
of this clause, this option and reserve clause, and the 
group boycott that iiriennite this clause. 

I think Mr. Walker ougint to be entitled to pursue 


the renedy ne seeks, and that remedy is to get a preliminary 


injunction or at least a hearing on a preliminary injunction | 


so that it may be determined now as to wnethner or not he 
would have the right t sursue his career during this season. 
TUE COURT: All right. Are you throwjsh? 
MR. PHILLIPS: Yes, sir. Excuse me, your Honor. 
if <i may, I wish to respond to one other tning. I am not 
clear when this Wilt Chamberlain matter is brought up. 
It is brougiit up in a petition filed here today. It states 
in one part that I was aware of the fact tnis Court had 
granted a preliminary injunction enjoining Chamberlain's 
prosecution in this action, paragraph three, in January, 
1976, temporarily enjoined Chamberlain from prosecuting 
a California action and it goes on and then later it states 
that "Mr. Phillips had actual knowledge of the NBA defendants 
‘motion for a preliminary injunction against prosecution of 


class action in plaintiff Wilton N. Chamberlain's California 
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action and the Court's tentative views expressed at the 
argument of that motion." 

I still don't know today whether or not Chamber- 
jain has been enjoined. I made several efforts to determine 
that. I called’ Mr. John Boone, Mr. Chamberlain's attorney 
in Sana Francisco. I called him no less than three times. 

I nad itr. Walker on che telephone with John Boone so we 


could determine what is happening here. We were advised 


by Hr. Boone that, one, he was not seexing any preliminary 


relief, which set his case somewhat apart from ours, and 
secondly, that ae came before tiie California Court he 
sougit damages and that when he came here, sir, he volun- 
tarily stayed the California actic” because ne was happy 
to have tne decision of this Court on the substantive issues 
involved in the complaint and at a later time go out to 
California to litigate the issue of damages out there, and 
he said at the hearing there was no order from tnis Court 
to the effect that he could not pursue any action, ne 
voluntarily stayed the action in Caliiornia pending the 
decision in this Court in a class action suit. 

THs COURT: Ile voluntarily stayed it. I think 
I indicated the problem was I was going to issue an in- 
junction barring continuation of the action and that I 


4 


would write an opinion on the matter nopefully within ten 
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days. But your information is correct, no order has been 
issued, althougn I think I ace it all but -- well, I made 
it 99 per cent clear what the probable result was going to 
pe. 

MR. PHILLIPS: My own point in that regard is I 
don't think in all fairness this Court can impute knowledge 
of tne percentages in this Court's mind to me as counsel in 
Philadelpnia. 

HE COURT: I don't enaday believe that is valid. 
The issue is not whether I did or did not issue an injunction 
against the presecution of the action in Los Angeles. The 


question, it sees to me, is whether you were aware of this 


on your part to act in that regard. 

This man is a member of the cliss, I understand. 
There is no dispute about that. You haven't disputed char. 
Ke signed and authorized the suit to be brought. The issues 


that you are raising are raised in the Suit that is now 


action and its pendency and whether tnere was an obligation 


pending. 
the Players *ssociation certainly wants and is 


seeking not only damages but is seeking to nave these 


Antitrust Act, wnicn is the.same thing that you are doing. 


“practices enjoined and declared to be a violation of the 
So that as far as you are concerned 1 have no 
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problem in my mind tiat chis action has to Le enjoined and 
an injunction is going to be issued barring its continua- 
tion in Philadelphia because you are subverting the juris- 
diction of this Court. ‘tie matter is here and it will be 
decided here and until the matter is out of this Court 
with members of tue class it is not to be pursued. 

, _ Mr. Cardozo, you can settle an order for my 
signature? 

MR. CARDOZO: On tie preliminary injunction or the 


temporary restraining order? 


temporary restraining order is a short memorandum. I will 
do that myself. We ave had the hearing. 

There has to be a stopping point. 

You are prepared to put up some security? When 
was this order served? 

MR. CARDOZO: I just handed these papers to Mr. 
Paillips when he came in today. 

THE COURT: We can say on or before 4:30 p.m. on 
February 3rd. 


HMR. CARDOZO: That's all rignt with respect to Hr. 


THE COURT: I wil” sign this. All I need on the 


Pnillips. It's not all right with respect to Mr. Carlson 
and so forth wiom I technically have to serve. Could we 


make it tomorrow at noon! itr. Puillips aas the papers now. 
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THE court: I will give you tomorrow until 4:30. 

MR. CARDOZO: Your Honor, had $5,UUU costs in 
botn the -- tit is, our bond in bota the injunction against 
the ABA and the injunction against ir. Chamberlain. I would 
Submit that that's the maximum that should Le ordered. 

THE COURT: The order to snow cause in the tem- 
porary restraining order is now obviously in effect. 

Do eu want a nearing on the preliminary injunction 
or do you want to consent to one? 

Mr. Phillips, I really don't see what all tnis is 
about. I think that the players and the Association are 
bringing this matter -- I read the newspapers and you do, 
too. Tne matter apparently has reached some point where 
at least 20 players and the NBA, according to tie newspaper 
accounts, there may be some accommodation reached. That 
accommodation cannot be finalized without the approval of 
the Court since tnis is a class action. 

I know all tne individual players -- this matter 
has been pending in Court since 1970, and now all of a sud- 
den we are beginning to get tnese things, thes various 
actions, coming up and filed in various places. Ovviously 
it just can't be done. ‘The matter has to be settled 
in a ee dan The orderly way agreed to and consented 


to by your client was’ to join-in the action and autiorize 
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this action vadch was filed nere. 

MR. PHILLIPS: May I respond to that, sir? 

THE COURT: Yes. 

MR. PHILLIPS: The fact that this case is about 
to be settled, as your Honor has pointed out, a settlement 
agreement has been reached between the parties whicnu cer- 
tainly would have to be approved by this Court, points up 
just what our particular problem is. 

THE COURT: It doesn't point up anything. It 
doesn't mean anything in terms of your action. You filed 


tnat action only Friday, as I understand it, and proceeded 


last week. 


MR. PHILLIPS: Yes, sir. My point is this, sir -- 

THE COURT: Did you know the terms of the agree- 
ment at that time? 

HR. PHILLIPS: No, sir, I did not know the terns 
ef the agreement. 

THE COURT: I don't know it yet. 

MR. PHILLIPS: All I can say, sir, is that I 
understand that the agreement will bring about the end of 
the option clause for tnis year. ‘That docsn't h=lp Chet 
Walker if it brings about the end of the option clause this 
year. Ue needs relief now. I would ask the Court for a 


solution to the problem because I certainly agree that the 
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administration of juscice should be orderly. Why not 
transfer the Walker case, Walker versus the NBA, here, 
Sir, so that we may have a preliminary injunction hearing 
before this Court? 

THE COURT: I would think that what son ougat to 
do is that you should get in touch with Mr. Fleisher or 
talk to Mr. Quinn. It seems to me, aS ~ ‘understand it, 


if there is going to be any agreement that agxreement nas 


te be approved by the Court and there has to be notice of 


the agreement to the class. 


~ 


it would appear to me what you ought to do is to 
make your eerkeusianecs at tnat time if there is anything 
in the agreement that is not going to cover your client. 

MR. PHILLIPS: That is not going to get Chet 
talker playine again. 

THE COURT: _I think that is the best solution I 
can offer you at the present time. It seems to me that is 
the way to procced. 

The problem I have is I have signed the order, 
the temporary restraining order. The issue is that will 
last for ten days. The issue is is there a hearing being 
requested on the preliminary injunction. 


MR. PHILLIPS: Sir, I would request a hearing. 


THE COURT: That is, on Mr. Cardozo's demand for 
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a preliminary Lintunetiens 

MR. PHILLIPS: Yes, sir. 

THE COURT: All right. Is that nearing goine + 
be one in which you will desire evidentiary proof? 

MR. PHILLIPS: Yes, sir. 


THE COURT: How long do you think your proof will 


MR. PHILLIPS: If you will give me a moment, 
please, to confer. | 

MR. CARDOZO: Your Honor, couli we heve ciarifi- 
cation? I «ssume it is a preliminary injunction ix ering 
on my motion to enjoin the case in Philaielphi- 

THE COURT: Yes. He certainly has a iignht co try 
to put in evidence that wiil show he sheuldn't ia er‘e ned. 

MR. CARDOZu: Yes. I was t“rine to make sure it 
was this injunction, and not Hr. Walker's application for 
a preliminary injunction. 

THE COURT: It is your injunction. Since I have 
stated my views, I don't think you will want to put on 
much evidence. | 


MR. CARDOZO: No, your Honor. 


THE COURT: So the point is he is going to want 


to put on some evidence. liow much time do yo. think you 


are going to need? 
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MR. PHILLIPS: low much time to prepare or now 
much time will it take? 

THE COURT: Well, both. low much time do you 
think you will nced to present your evidentiary proof? © 

MR. PHILLIPS: I would think it would take about 
nalf a day, perhaps, at the outside, at the longest. 

THC COURT: When will you be ready? 

MR. PHILLIPS: One week, sir. 


THE COURT: The best time I have to give you, and 


I can give you roughly at that point maybe two and a half 


to three hours, if I make some adjustments -- it docsn't 
give you a week, unfortunately -- is this Friday. Hr. 
Stein and Mr. jain are coming over here at tiat time. 
The problem I have wan «hat I am going to nave a 
hard time scheduling it. 

MR. PHILLIPS: I am on trial on a case in Phila- 
delphia. ‘Sriday is out for me. I would like it one day | 
next week and ask the Court to perhaps consider that it 
would take less tian half a day. 

THE COURT: I will set the matter uuwn for the 
Friday after next. iow is your schedule on that? 

MR. CARDOZO: Friday, the 20th? 


THE COURT: Wo, the 13th. That interferes with 


your long holiday, I am afraid. How does tnat set with 
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MR. PHILLIPS: Fine, sir. 

THE COURT: Is that all right witn you? 

HR. CARDOZO: Friday afternoon? 

THE COURT: No. I only sit on Fridays until 
12, roughly a lit*le before 12:30. So we will have to 
meet at 10:00. 

MR. PHILLIPS: Judge, I wanted to point out, sir, 


in talking about coming in at tie last minute now that this 


Suit has been pending for some six years, that I personally 


represent over 30 players who are members of that class. 
I aave not brought any actions on tneir behalf. I brought 
an action on behalf of Walker because we seek preliminary 
relief. : 

I want to know one thing from the Court: Am I 
correct, sir, if I broucht a motion before this Court for 
@ temporary injunction that I would not be granted a 
hearing on a temporary injunction for Chet Walker versus 
the NBA? 

THE COURT: I irink what I would have to order -- 
tne parties are now before me -- I tiink we are at a stage 
X am not sure I have to answer that question. I understand 


they have reachcd accord. I am going to look at the accord. 


You are a member of tie class and you will see it. 
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It seems to me that you can make wiuatever repre- 
sentation in regard to it you want to at that time. That 
is the way to settle the matter. I don't see how your 
Client is not goins to be -- if this suit is settled -- 
how your client isn't going to be reached that way. I don't 
see now. 

MR. PHILLIPS: He wouldn't be reached that way 
if your Honor understands the context in which the case 
is nere. 

THE COURT: The point is if the parties settle 
the case and you as a member of the class feel it doesn't 
protect you, your oblication to your client is to come up 
and indicate to the Court in which way it doesn't protect 
you and why you want something else in the settlement. 

It seems to me that is how you deal with it. You 
don't even know whether it protects, you or not. I think 
you nad better wait and see wnat it is. 

MR. PHILLIPS: We are in a position where -- 


THE COURT: This is an abstraction. In the first 


place the issue you are indicating 4as been the other clubs 


are not going to deal with him. If there is an agreement 
’ reached, the agreement will deal with thet problem in re- 
gard to that, and all you are doing is bringing an action 


and you are goine to iiave to take as long to get tne matter 
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e - settled in your action and trial and all that sort of busines 


as these people nave done here. You can't possibly get this 
man an injunction and get him into playing basketball, 

get the matter struck down and so fortn by any Court with- 
out a full hearing. 

MR. PHILLIPS: I understand that. All I ask 
for is a full hearing on it. Sir, my point is that, if I 
understand the agreement correctly, it will do away with 
the option clause after this pines 

Z THE COURT: I don't even know what the agreement 
is and you don't know waat it is, as far as I know. The 
iNine to do is to wait and see it. I understand that there 
is a possibility that I will know what the agreement is on 
Friday, if there is such a thing. Wait and see it. 

If an agreement has been reached, as one of the 
sepresentatives of Mr. Walker as a member of the class, 
you will have an opportunity to see it. At that point it 
seems to me you can make wiiatever representation you want. 
Certainly you may be able - do sometiiing about that or 
nave a better knowledge of it on the 13th at tne hearing. 

MR. CARDOZO: I would like to make two points. 
First of all, Mr. Walker is not just a class plaintiff. 

He is represented at tie present time in tnis action by 


Weil, Gotshal. 
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_ THE COURT: .Ue can always fire his lawyers, I 


MR. CARDOZO: I wonder if we could have an agree- 
ment that I will get ‘ir. Puillips' papers, if any, a couple 
of days before the hearing" so we might respond. 

MR. PHILLIPS: Certainly. 

THE COURT: You wanted a week and today is 
3rd. Serve your papers by the lita. 

MR. PHILLIPS: Yes, sir. 

HMR. CARDOZO: Your Honor, I am a little puzzled 
as to wiaat evidence Mr. Phillips intends to introduce because 
I am afraid that what we may be envisioning is something -- 

THE COURT: You want to answer that? 

MR. PHILLIPS: Sir, I don't think I have to re- 
spond at this point as to wer evidence I intend to produce. 

THE COURT: I think he has a right, as you know, 
to attempt to show his entitlement to pursue this action. 
One of the things he argued is that this is a different 
and unique case for his.client. 

Whatever other matters may come up, if anything 


goes beyond the realm of appropriate evidence, you know 


what to do, Mr. Cardozo. I have had enough experience to 


know you know what to do. 


HR. CARDOZO: Thank you. 


(Yime noted: 4:15 p.m.) 
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& rc UNITED STATES DISTRICT COURT 
i SOUTHERN DISTRICT OF NEW YORK 


OSCAR ROBERTSON, WILLIAM BRADLEY, JOE 
CALDWELL, ARCHIE CLARK, MEL COUNTS, 
JOHN HAVLICEK, DONALD KOJIS, JON 
McGLOCKLIN, McCOY McLEMORE, THOMAS 
MESCHERY, TEPFRY MULLINS, WESTLY UNSELD, 
RICHARD VAN ARSDALE and CHESTER WALKER, 
individually and as representatives of 
all present and future ective players 
in the National Basketball Association, 


Plaintiffs, 


- against - ue so 70 Civ. 1526 


te em PTS 


NATIONAT. BASKETBALL ASSOCIATION, a joint 
venture, !sADISON SQUARE GARDEN CENTER, 
INC., MADISON SQUARE GARDEN CORPORATION, 
MILWAUKEE PROFESSIONAL SPORTS & SERVICES, 
INC., THE CAPITAL PULLETS SASKETBALL CLUB, 
INC. (formerly tH” BALTIMORE BULLETS 
BASKETBALL CLUB, .NC.), RIKO ENTERPRISES, 
INC., KINGS PROPESSIONAL BASKETBALL CLUB, 
Inc. (for arly CINCINNATI BASKETBALL CLUB 
COMPANY), BUSTON CELTIC BASKETBALL CLUB, 
mvc. (formerly TRANS NATIONAL COMMUNICA- 
TIONS, INC.), DETROIT PISTONS BASKETBALL 
COMPANY (formerly ZOLLNER CORPORATION), 
ATLANTA HAWKS BASKETBALL, INC., CALIFORNIA 
SPORTS, INCORPORATED, THE CHICAGO PROFES~ 
SIONAL BASKETBALL CORPORATION, PHOENIX 
PROFESSIONAL BASKETBALL CLUB, GOLDEN STATE 
WARRIORS (formerly SAN FRANCISCO WARRIORS), 
SEATTLE SUPERSONICS CORPORATION, TEXAS 
SPORTS INVESTMENTS, INC. (formerly SAN 
DIEGO BASKETBALL CLUB), BUFFALO BRAVES, 
INC., CLEVELAND PROFESSIONAL BASKETBALL 
COMPANY, PRO BASKETBALL, INC., NEW ORLEANS 
PROFESSIONAL BASKETBALL CLUB and AMERICAN 
BASKETBALL ASSOCIATION, : 


Defendants. 
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Weil, Gotshal & Manges, Esqs. 

767 Pifth Avenue 

New York, New York 10022 
Attorneys for Plai .tiffs 
By Peter Gruenberger, Esq. 


Proskauer Rose Goetz & Mendelsohn, Esqs. 
300 Park Avenue 
New York, New York 10022 
Attorneys for the NBA Defendants 
ether than Madison Square Garden 
Corporation and Madison Square 
Sardcn Center, Inc. 
Py Michael A. Cardozo, Esq. 
Richard L. Wasserman, Esq. 
M. William Scherer, Esq. 


Paul, Weiss, Rifkind, Wharton & Garrison, Esqs. 
345 Park Avenue 
New York, New York 10022 

Attorneys for Defendants Madison 

Square Garden Corporation and 

Madison Square Garden Center, Inc. 

By Sidney Stein, Esq. 


Berg *hillips, Sprague & Cohen, Esqs. 
162 aust Street 
Philadelphia, Pa. 19103 

Attorreys for Chester Walker 

By Richard G. Phillips, Esq. 


CARTER, District Judge 
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FINDINGS OF PACT 


This class action ("the Robertson action”), 
having been commenced by fourteen named plaintiffs 
including Chester Walker on April 15, 1970, against 
the National Basketball Association and its member 
teams ("the NBA defendants"), and the American Basket- 
ball Association ("ABA"), and the NBA defendants’ 
motion to temporar/*+ restrain  ~rosecution of an action 
filed on January 30, 1976 by Chester Walker in the 
United States District Court for the Eastern District 
of Pennsylvania entitled Chester Walker v. National 
Basketball Association, et al. (Civil Action No. 76-291) 
("the Pennsylvania action") and to afford certain other 
relief having been granted by this court on February 3, 
1976 after hezring counsel for Chester Walker in the 

‘Pennsylvania action, counsel for plaintiffs in the 
Robertsen action and counsel for the NBA defendants, 
and the aforesaid temporary restraining order having 
been extended by order of this court dated Pebruary 

13, 1976 upon the consent of counsel for Chester Walker 
in the Pennsylvania action, and the NBA defendants’ 
motion to preliminarily enjoin prosecution of Chester 
Walker's Pennsylvania action and to afford certain 


other relief having come on to be heard on February 17, 


2976, and the court having considered the affidavit of 


‘ 
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Michael A. Cardozo, Sworn to February 3, 1976, in 
support of the instant motion, and the documentary 
and testimoniel evidence having been received and the 
respective counsel for the parties having been heard 


in open court, the court makes the following findings: 


1. Chester Walker is one of the fourteen 
named plaintiffs who commenced the Robertson action 
individually and as representatives of all present 
and future active players in the National Basketball 
Association ("NBA") on April 15, 1970. (Def. Ex. A, 
Cardozo aff., %42, 10) 


2. On March 14, 1970, Walker signed a docu- 


ment in which he authorized the NBA to initiate one 


or more class actions on his behalf against the NBA . 


to bring about an end to any agreement «mong the clubs 
er other entities to eliminate competition among them 
in the acquisition of talent and to assert a claim 


for damages on his behalf. (Cardozo aff., 4% 10) 


3. On February 14, 1975, over the opposition 
of the NBA defendants, this court granted the motion of 
the plaintiffs in the Robertson action, including plain- 
tiff Walker, for class action certification pursuant to 
Rule 23(b) (1) of the Federal Rules of Civil Procedure. 


(389 F. Supp. 867; Cardozo aff., 413) 


4. By order dated September 15, 1975 this 
court directed that a Notice of Pendency of Class Action 


be sent. (Def. Ex. D) 


5. The deposition of Chester Walker was taken 
in the Robertson action on August 26-27, 1975; the deposi- 
tion of Richard G. Phillips, Esq., Walker's counse? in 
his Pennsylvania action, was taken in the Robertson action 


on November 10, 1975. (Cardozo aff., q 4) 


6. On January 30, 1976, Chester Walker commenced 
an action in the United States District Court for the 
Eastern District of Pennsylvania entitled Chester Walker 
v. National Basketball Association, et al. (Civil Action 
_ No. 76-291) ("Pennsylvania action") which is duplicative 
of the Robertson action in that it seeks identical relief 
from some of the identical practices challenged herein. 
Walker's complaint in his Pennsylvania action is unverified. 


Walker's Pennsylvania action challenges as violations of 


the Sherman Act the NBA's college draft, the NBA's option 


--3- 


clause, the NBA's tampering rules, and the NBA's compen- 
gation policy, insofar as those practices have affected 
Walker. Those same practices are challenged in the 
Robertson action commenced by plaintiff Walker over five 
and one half years prior to the filing of his Pennsylvania 
action. (Def. Exs. A, B and E; Cardozo aff., @% 2, 6-9, 
12) 


7. Contemporaneous with the filing of his 
Pennsylvania action, Walker sought a temporary restrain- 
ing order in that action, without any supporting affi- 
davit, against the practices of the NBA defendants challenged 
therein. That motion was denied on the same day, January 30, 
1976, by the Honorable J. William Pitter, Jr. .ot the 
United States District Court for the Eastern District of 


Pennsylvania. (Def. Ex. F; Cardozo aff., @ 5) 


8. Walker has submitted no affidavit in’ opposi-~ 
tion to the NBA defendants' motion for a preliminary 


injunction, nor did Walker testify at the preliminary 


injunction hearing held by this court on February 17, 
1976. 


9. Pursuant to the direction of this court, 
the bulk of the very extensive pretrial discovery con- 
ducted in the Robertson action is now, and was at the 
time of commencement of Walker's Pennsylvania action, 
completed. This court has also directed the Robertson 


action to go to trial on or about dime l, 1976. (Cardozo aff., % 14) 
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10. In February of 1974, this court temporarily 
restrained the ABA from prosecuting in California an 
action closely related to the Robertson action. In 
January of 1976, this court temporarily restrained 
class plaintiff Wilton N. Chamberlain from prosecuting 
an action which sought the identical relief from some 
of the identical practices challenged in the Mobertson © 


action. (Cardozo aff., 44 3, 14) 


ll. Walker and his attorney in his Penn- 
sylvania action, Mr. Phillips, had actual knowledge 
of the NBA defendants’ motion for a preliminary injunc- 
tion against prosecution of the aforementioned Chamberlain 
action and this court's tentative views expressed at 
the argument of that motion as to the inappropriateness 
of allowing a second duplicative action to be prosecuted 
in another federal court at the same time as the Rcebertson 
action was approaching trial in this court. Not with- 
standing such knowledge, Walker's Pennsylvania attorney 
went ahead and commenced a duplicative action on Walker's 
behalf in the United States District Court for the 
Eastern District of Pennsylvania. (Cardozo aff., 44; 


tr. of February 17, 1976 he#ring, PP 26-27) 


On the basis of the foregoing, the court 


reaches the following 


Conclusions of Law 


1. The NBA defendants have met all the require- 
ments for issuance of the preliminary injunction sought 
herein pending final determination of the Robertson action 


on the merits. 


2. The preliminary injuwction sought herein is 


being issued to protect the jurisdiction of this court. 


3. The preliminary injunction sought herein 
is necessary to prevent impairment of this court's juris- 


diction and to prevent the possibility of inconsistent 


rulings or relief from being rendered by another court, 


the very reason Walker, and the other named plaintiffs 
in the Robertson action, sought the Robertson action to 
be certified as a Rule 23(b)(1) class action. See 389 
F. Supp. 867, 901. : 

4. Walker's Pennsylvania action is duplicative 
of and embraces the same issues and essentially the same 
transactions as the Robertson action. Accordingly, this 
court exercises its jurisdiction and authority to enjoin 
prosecution of Walker's Pennsylvania action, commenced 
over five and one half years after Walker commenced the 


Robertson action in this court. 


5. The balance of convenience overwhelmingly 
tips in favor of allowing Walker's first action, the 
Robertson action, to proceed to trial while enjoining 
prosecution of Walker's second action, the Pennsylvania 
action, which is duplicative of issues before this court 


in the Robertson action. 


6. This court in the exercise of its discre- 
tion concludes that the preliminary injunction sought 


herein should issue. 


7. ‘The NBA defendants will suffer irreparable 
harm unless the preliminary injunction sought herein 
is --¢s: 
(a) The NBA defendants will be forced 
to defend themselves in another federal court 
against an unnecessary and wasteful duplica- 
tion of litigation at a time when the NBA 
defendants are scheduled to prepare the Robert- 


gon action for trial. 


(b) The NBA defendants will face the 


possibility of inconsistent rulings or relief 


being issued by another federal court on the 
very same issues before this court in the 


Robertson action. 
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(c) The NBA defendants will lose any 
Protection against the institution of separate 
actions by parties to the Robertson cli:s 
action which was afforded them by this court's 


Rule 23(b) (1) class action certification. 


(da) The NBA defendants will be threatened 
with the spectre of other basketball players, 
who come within the Robertson C.aSs aS approved 
by this court, filing separate actions in 
other forums seeking relief from the practices 


challenged in the Robertson action. 


8. The public interest in the sound and orderly 
administration of justice requires that the preliminary 


injunction sought herein be issued. 
And as a result thereof, it is 


ORDERED, pursuant to Rules 23(d) and 65 of the 
Pederal Rules of Civil Procedure and the inherent powers 
of the federal courts, that pending a final determina- 
tion of the Robertson action, plaintiff Chester Walker, 
his agents, attorneys and all persons acting in concert 


with them, are hereby enjoined from prosecuting in any 


Manner the action filed in the United States District 


Court for the Eastern District of Pennsylvania entitled 


Chester Walker v. National Basketball Association, et al. 


(Civil Action No. 76-291). 


This Order shall be effective forthwith provided 


that the NBA defendants post a bond in the sum of $5,000.00 


conditioned for the payment of such costs and damages as 


may be incurred or suffered by any party who is found to 


have been wrongfully enjoined or restrained. 
SO ORDERED. 


Dated: New York, New York 
February 27, 1976 


Cogs Lake 
ROBERT L. CARTER 
U.S.D.d. 
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AMERICAN BASKETBALL ASSOCIATION, et ales * 


SO 


UNITED STATES DISTRICT COURT 
SOUTHER! DISTRICT OF NEW YORK 


OSCAR ROSERTSON, et al., 
Plaintiffs, 70 Civ. i526 
(RLC) 
-against- 
NATIONAL BASKETBALL ASSOCIATION, et al., 
Defendants. 
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Cross-claimants, : 3 
~against- 
NATIONAL BASKETBALL ASSOCIATION, et al., 


Cross-defendants. 


ANSWERS TO CROSS- -CLAIMANT AMERICAN 
BASKETBALL ASSOCIATION'S THIRD CET 
Or pac ill BY ae ee ers 


Cross-defendant Cleveland Professional Baskethell Comany 


hereby makes the following answers to Cross-claimant American 
Basketball Association's Third Set of Interrogatories. In 
accordance with the Nay 19, 1975 ruling of this Court, and 
for the reasons set forth in’ ‘this, cross-defendant' s Decenbder 


8, 1975 responses and objections to the ABA‘s third set of 


_interrogatories, the information supplied is for the period 


- 


January 1, 1970 to the present. 


These answers are being given before complete dis- 
covery and factual investigation in this case has been con- 


pleted. This cross-defendant therefore reser °s its right tc 


supplement its answers at a subseaucnt time. 
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ascertained from documents produced and the burden of as- 
certaining the information is substantially the same for 
cross-claimants as for this cross-defendant. 

The following payments were made pursuant to the 
agreement(s) to indemnify entered into by this cross- 
defendant: *, 


Player Payment(s) Made Date(s) of Payment(s) of Payment(s)' 
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All documents relating to the indemnities have 


dem ad 


been produced. ' 
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INTCRROGATORY NO. 12: 


sa | 


: \:- 


Identify for each year, each player on your tean 
who achieved so-called “free-agent” status. For purposes of 
this interrogatory a “free-agent” is defined as a player who : 
is no longer under contre~* because: (1) he finished playing: 
through the option peries of his contract; (2) his contract 
contained no option and he finished playing through the tern 
of his contract; or (3) the option in his contract was not 
exercised. 


indemnity agreements are also shown by such contracts. 
Therefore the information sought by subparts (a)-(c) can be 
! 
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Answer to 12: : 


a AS 


See this cross- “defendant ' s supplemental answer to 


ck: 


scsereseey 24 of Plaintiffs’ First Set of Interrogatories 
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‘which identifies players who achieved "free-agent" status by 
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fhe following players, from 1970 through 1975, 


achieved "free-agent" status because the contract contained 


ee ee 


no option and the player played through the term of his con- 
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tract, or because the option in the contract was not exer- 
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playing through the option period of the contract. 
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Fred Foster 


INTERROGATORY NO. 13: 


State whether you ever owned, in whole or in part, 
or operated, (i) a professional hockey team or (ii) a facil- 
ity in which professional basketball or hockey is or has been 


played, and if so: 
(a) Identify the professional hockey team or 


facility involved; ‘ 


(b) Set forth the ownership interest, if any, 
you had in such team or facility; ’ 


(c) State when you had such an ownership or 
operating interest; and 


{d) Identify the professional basketball er 
hockey teams that played in that facility. 


Answer to 13: 
See this cross-defendant's answer to Interrogatory 


41 of the ABA's second set of interrogatories. 


INTERROGATORY NO. 14: 


Identify (by caption title, court or other body 
before whom the matter was or is pending, index number, cita- 
tion to all decisions officially or otherwise reported, and 
name and last known address of the attoineys who represented 
you) all lawsuits, arbitrations, or other adversary proceed- 
ings in which: 


(a) You were a party and any of the following were; 
adverse parties to you: the NBA, NBA member teams, the ABA, 
ABA member teams other than yourself, owners of former or 
Present ABA teams, potential kiyers of an ABA team, NBA 
Players, APA players, agents «©! NBA or ABA players, colleaes 
or universities, the National Collegiate Athletic Association, 
local television or radio stations, national radio or televi-! 
sion networks, or owners or operators of facilities; and 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEW YORK 


OSCAR ROBERTSON, et al., 
: Plaintiffs, 
vs. 


; NATIONAL BASKETBALL ASSOCIATION, 


Defendants. 
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NOTICE OF APPEAL 


AMERTCAN BASKETBALL ASSOCIATION, -70 Civ. 1526 (RIC) 


et ai., 


Cross-claimants, 


i 


vs. 


RATIONAL BASKETBALL ASSOCIATION, 
et al., 


Cross-defendants. 
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NOTICE is hereby given that WILTON N. CHAMBERLAIN, 
respondent in the above-captioned iction, hereby appeals to 
the United States Court of Appeals for the Second Circuit 
from the order entered in this action on the 3lst day of 


! 
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March, 1976, granting a preliminary injunction. 


Dated: April43, 1976. 


JOHN H. BOONE 
BOONE, SCHATZEL & HAMRICK 
and 
SEYMOUR S. GOLDBERG 
SEY.u0UR S. GOLDBERG LAW CORPORATION 
Attorneys for Respondent 
235 Montgomery Street 
Suite 420 
San Francisco, California 94104 
Tel. No. (415) 783-0656 


a ee tweet a nent Oy 


By: HILL, BETTS & NASH 

! ee Of Counsel 
4 Tor . One World Trade Center 
i. Suite 5215 
i, Weif, Gotshal & Manges, =Esqs. New York, New York 10048 
: Attorneys for Plaintiffs Tel. No. (212) 466-4900 
. 767 Fifth Avenue 
i; New York, New York 10022 
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Spengler, Carlson, Gubar & Churchill, Esqs. 
Attorneys for Long Island “ports Enterprises Inc. 
230 Park Avenue 

New York, New York 10917 


Furth, Fahrner & Wong, Esqs. 
Suite 1330 

235 Montgomery Street 

San Prancisco, California 94104 


and 


Michael H. Goldberg, Esq. 
132 West 43rd Street 
Wew York, New York 10036 


Attorneys for American Basketball Association and all members 
except Long Island Sports Enterprises Inc. 


Paul, Weiss, Rifkin, Wharton & Garrison, Esys. 

Attorneys for Madison Square Garden Corporation and Madison 
Square Garden Center Inc. 

345 Park Avenue 

New York, New York 10022 


Proskauer Rose Goetz & Mendelsohn, Esqs. 

Attorneys for National Basketball Association and all members 
except Madison Square GazsJen Center Inc. 

300 Park Avenue 

New York, New York 10022 
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